DATED                                                                               
[

]
- and -

[

]
AGREEMENT AND PLANNING OBLIGATION

under Section 106 of the Town and Country Planning Act 1990 (as amended)

THIS DEED is made the                               day of                                 
          
           

BETWEEN: -

1. (“the Council”); and
2.  (“the Owner”) 
WHEREAS:
NOW THIS DEED WITNESSES as follows:

1.
In this Agreement the following words and expressions shall where the context so requires or admits have the following meaning:
1.1 
"Affordable Housing" means for the purpose of this Agreement housing that will be made available to people whose income is insufficient to enable them to afford housing locally on the open market as defined in Annex 2 of the National Planning Policy Framework (as may be updated or superseded);
"Affordable Housing Units" mean 3 units of Affordable Housing comprising 3 Discount Sale Units to be provided on the Application Site in accordance with the provisions of Schedule 1 and “Affordable Housing Unit” shall be construed accordingly.

 “Application Site" means the land shown for the purposes of identification only edged red on Plan 1.

“Commencement of the Development” means the carrying out of a material operation pursuant to the Planning Permission in accordance with the provisions of Section 56(4) of the 1990 Act SAVE THAT for the purposes of this Agreement but not further or otherwise the term “material operation” shall not include operations in connection with any work of or associated with demolition site clearance, remediation works, environmental investigations, site archaeological investigation and soil surveys, diversion and laying of services, erection of contractors work compound, erection of fencing to site boundary or other means of enclosure, the temporary display of site notices or advertisements.        
“Commencement Notice” means a notice to be served by the Owner on the Council two weeks prior to the Commencement of the Development of a Phase in accordance with paragraph 2 of Schedule 1;
“Development” means the development of the Application Site pursuant to the Planning Permission including works required by or pursuant to the conditions thereof.
 “Dwellings” means all dwellings to be constructed on the Application Site as part of the Development pursuant to the Planning Permission to include the Market Dwellings and the Affordable Housing Units and "Dwelling" shall be construed accordingly.

"Local Resident" means an individual that is either:

(a) An existing resident of the Village/Parish; or

(b) Related to someone who lives in the Village/Parish; or

(c) In full time employment at an established business located in the Village/Parish. 

 “Market Dwelling” means any Dwelling constructed on the Application Site as part of the Development for sale on the open market which is not Affordable Housing and "Market Dwellings" shall be construed accordingly.

"Market Value" means the estimated amount for which a relevant Dwelling should sell on the valuation date assuming a sale between a willing buyer and a willing seller in an arm’s length transaction after proper marketing and where the parties had each acted knowledgeably, prudently and without compulsion.

"Occupation" means occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and “Occupy” shall be construed accordingly.
"Owner" means collectively the First Owner and the Second Owner.
 “Plan 1” means the plan marked "Plan 1" annexed hereto.
“Plan 2” means the plan marked "Plan 1" annexed hereto.

“Planning Application” means: [

]
“Planning Permission” means: [

]
"Qualifying First Time Buyer" means in relation to the Discount Sale Units an individual who complies with the following criteria:

(a) They are a Local Resident; 

and "Qualifying First Time Buyers" shall be construed accordingly.
"Discount Sale Units" means 3 of the Affordable Housing Units offered to individuals who are Qualifying First Time Buyers and in accordance with the provisions of paragraph 3 of Schedule 1.
"Sub-Market Price" means in relation to a Discount for Sale Unit – the price equal to the Market Value of a Market Dwelling less a discount equal to 35% of the Market Value at the date a Discount for Sale Unit is transferred to a Qualifying First Time Buyer.
"1990 Act" means the Town and Country Planning Act 1990 (as amended).
1.2
Where the context so requires:
(a) clause headings and contents list are for reference only and shall not affect the construction of this Agreement;
(b) where more than one person is included in the expressions "the Council" and "the Owner" agreements and obligations expressed to be made or assumed by such party are made or assumed and are to be construed as made or assumed by all such persons jointly and each of them severally;
(c) any covenant by the Owner not to do any act or thing shall be deemed to include a covenant not to cause permit or suffer the doing of that act or thing;
(d) the masculine and the feminine and neuter gender include each of the other genders and the singular includes the plural and vice versa;
(e) A reference to an Act of Parliament refers to the Act and shall include any modification, extension or re-enactment of that Act for the time being in force and shall include all instruments, orders, plans regulations, permissions and directions for the time being made, issued or given under that Act or deriving validity from it;
(f) a reference to a clause, sub-clause, schedule, paragraph or recital (or any part of them) shall (unless the context otherwise requires) be references to a clause, sub-clause, schedule, paragraph or recital contained in this Agreement; and
(g) unless this Agreement states otherwise, any reference to any legislation (whether specifically named or not) includes any modification, extension, amendment or re-enactment of that legislation for the time being in force and all instruments, orders, notices, regulations, directions, byelaws, permissions and plans for the time being made, issued or given under that legislation or deriving validity from it.
STATUTORY PROVISIONS

2. This Agreement:

(1) is made pursuant to the provisions of Section 106 of the 1990 Act and to the extent that any of the obligations contained in this Agreement are not planning obligations within the meaning of the 1990 Act, they are entered into pursuant to the powers contained in section 111 of the Local Government Act 1972, section 1 of the Localism Act 2011 and all other powers so enabling;

(2) is a planning obligation for the purposes of the Section 106 of the 1990 Act;

(3) is given with intent to bind the Owner’s freehold interest in the Application Site;

(4) shall be enforceable by the Council as a local planning authority; and

(5) is executed by the parties hereto as a deed.

COVENANTS

3.
(1)
The Owner covenants that it will comply with the obligations contained in this Agreement.

(2)
This Agreement takes effect from the date hereof SAVE THAT (except where otherwise specifically stated in this Agreement) the covenants contained in this Agreement on behalf of the Owner are conditional upon the Commencement of the Development. 


(3)

The Council covenants with the Owner to comply with the covenants contained in Schedule 6 and where applicable with the covenants contained in Schedules 2, 3 and 4.

AGREEMENTS AND DECLARATIONS

4.
(a)
No person shall be liable for any breach of the restrictions and obligations contained in this Agreement after that person has parted with all interest (and for the avoidance of doubt including the freehold interest) in the Application Site or the part in respect of which the breach occurs but without prejudice to any liability for any breach committed prior to such parting.


(b)
No owner of an interest in any part of the Application Site who occupies that part as their residence shall be treated as a person deriving title from the Owner for the purposes of Section 106(3) of the 1990 Act.


(c)
No person shall be liable for breach of the covenants contained in this Agreement if he or it shall be an occupier or tenant or a purchaser of a site or sites required for statutory undertaker infrastructure purposes in relation to the Development.

(d)
Nothing in this Agreement shall prohibit or limit the right to develop any part of the Application Site in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Agreement.

(e)
In this Agreement the expressions “the Owner” shall where the context so admits be deemed to include its respective successors in title and assigns and the expression "the Council" shall include its respective successors as local planning authority.

(f)
If the Planning Permission shall expire before the Commencement of Development or shall at any time be modified (without the consent of the Owner), quashed or revoked this Agreement shall terminate and cease to have effect and the Council upon receiving notice from the Owners and the Second Owner that the Planning Permission has expired or been revoked shall as soon as is reasonably practicable remove any entry relating to this Agreement from the Register of Local Land Charges.

(g)
Nothing in this Agreement shall be construed as restricting the exercise by the Council of any power or discretion exercisable by it under the 1990 Act or under any other Act of Parliament nor prejudicing or affecting the Council’s rights, powers, duties and obligations in any capacity as a local or public authority.

(h)
Wherever this Agreement requires the approval agreement determination or consent of the Council or the Owner such approval agreement determination or consent is not to be unreasonably withheld or delayed.

(i)
No person who is not a party to this Agreement may enforce any terms hereof pursuant to the Contracts (Right of Third Parties) Act 1999 provided that this clause shall not affect any right of action of any person to whom this Agreement has been lawfully assigned or becomes vested in law.

(j)
This Agreement constitutes the entire agreement between the parties in respect of the Planning Permission.
SCHEDULE 1
AFFORDABLE HOUSING MATTERS

The Owner covenants:

1
That the Affordable Housing Units shall comprise 3 (three) Dwellings identified on Plan 2 as follows: -


2 x Discount Sale Units 2 x 2 bedroom units being the plots marked [ ] (inclusive)
1 x Discount Sale Unit 1 x 3 bedroom unit being the plot marked [ ]
2
To serve on the Council a Commencement Notice at least two weeks prior to the Commencement of the Development. 
3
The Owner shall submit to the Council for approval a scheme (such approval not to be unreasonably withheld or delayed) (the "Housing Scheme"), such scheme to include details of arrangements that will ensure that:
3.1
any purchaser of a Discount Sale Unit is a Qualifying First Time Buyer who intends to occupy the dwelling as his home; and

3.2
the Discount Sale Unit will be offered to the Qualifying First Time Buyer at the Sub-Market Price and any transfer will be subject to a covenant restricting that the Discount Sale Unit shall not be sold other than in accordance with the arrangements so agreed at the Sub-Market Price.
4
Upon approval of the Housing Scheme in accordance with paragraph 3 of this Schedule to: - 

4.1
ensure that the Discount Sale Units shall be completed and made available for Occupation before the Occupation of the Market Dwellings; 

4.2
procure that the Discount Sale Units are occupied in accordance with the approved Housing Scheme subject to any variations that may be agreed in writing between the Owner and the Council from time to time.
5
That the covenants in this Schedule shall not be binding upon any mortgagee in possession exercising a power of sale over any of the individual Affordable Housing Units under their mortgage or any purchaser from or successor to such mortgagee or any receiver appointed by such mortgage in possession.
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