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Introduction 

1. Planning and Law Ltd is instructed by Hexagon Care Services Limited to submit an application for a Certificate of Lawfulness for a Proposed Use in respect of an existing property at 30 Rosegreave, Rotherham, S63 9GG.
2. The application is constituted in the following documents:
· application form 
· Site Location Plan with red line
· Existing and Proposed Floor Plans
· this Supporting Statement

· Supplementary Statement –  Questions Answered
The Applicant
3. Hexagon Care Services Ltd offers national coverage, with over 60 residential children’s homes and schools, and contracts with numerous local authorities across England. In 2014, Hexagon Care Services registered and took over the management of a number of long-established children’s homes. Since then, the company has grown from strength to strength. It prides itself on its close relationships with partner agencies. As such, it has developed a range of innovative services designed to meet the evolving needs of local authority partners.
The Property

4. Hexagon Care Services Limited,is the intended owner/operator of this detatched  property. The property is in the process of being purchased with the intention that it be used as a care home for 3 children (see further below).    
5. With regard to the property, its lawful use is as a dwellinghouse. The applicants are not aware of any relevant planning history.
6. As noted above, accompanying the application are existing and proposed floorplans.
7. The existing accommodation at ground level is as follows:
· a hallway leading to
· two reception rooms
· a shower room

· a sitting room

· a kitchen/diner with utility room, and beyond that a lounge

8. The existing accommodation upstairs is:

· a landing

· 4 bedrooms (including one with ensuite facilities) and 

· a bathroom

9. No physical works, internal or external, are proposed, and it is not intended to carry out any significant changes to the layout. The only change is that downstairs, a reception room becomes a study, and another reception room a multifunction room. Upstairs 3 of the 5 bedrooms would be used by the 3 children in care, and the remaining two bedrooms by the two members of overnight staff.
10. There is room on site to accommodate 3 cars with offsite parking nearby.
The Application
11. The application is for:

“Use of a dwellinghouse (use class C3) as a home for up to 3 young people (no older than 18 years of age) with care provided 24 hours a day by up to 3 no. care staff, a manager and a deputy manager during the day, and 2 staff overnight.(use classC2)”
12. Certificate applications are said to be a matter of fact and law. In the case of Certificates for a proposed use, the onus of proof that the use would be lawful is on the applicant, and the relevant test is the balance of probability.
13. So, the factual background to this application is that a dwellinghouse currently exists. The proposal is to use the property as a home for 3 young people in need of care with 3 carers attending as necessary, but no more than two carers in residence overnight, and with carers rotated on a rota.
14. The legal background is contained in the Town & Country Planning (Use Classes) Order (SI 1987 764) and relevant case law as discussed below.
15. Use Classes Order - The  relevant use classes are:

 "C2", Residential Institutions, defined as: 

"Use for the provision of residential accommodation and care to people in need of care (other than the use within class C3 [dwellinghouse]) use as a nursing home, use as residential school, college or training centre"; and

Class C3, Dwelling House defined as:

"Use as a dwellinghouse (whether or not as a sole or main residence)-

a) by a single person or by people living together as a family; or

b) by not more than 6 residents living together as a single household (including a household where care is provided for residents)

c) …….

d) ……."
16. The Existing Use - The relevance of the two use classes set out above is as follows.
17.  The current use lies within Use Class C3. It is a dwellinghouse.
18. The Proposed Use - There is some flexibility to argue that the proposed use also falls within Class C3. This is because there would not be more than six residents living together and they are arguably living together as a single household, and various care is being provided for the residents. 
19. The specifically proposed use is for 3 children with 3 members of staff during the day and 2 on night shift, but these members of staff would be rotated according to a rota. Other members of staff providing care would be utilised as necessary, if at all, without their being resident in any way. There would normally also be a manager  and deputy manager present during daytime working hours.
20. Appeal decisions have found that even where staff providing care to other residents are on a shift system living in their own homes, the use may still, on its facts, be within use class C3. This was the case with a number of appeals reported in Development Control Practice.

21. In one of these, four residents were looked after by three staff on a shift system providing 24-hour cover with one of them staying on the premises for a maximum of eight hours (Enfield 11/7/06). In another case an Inspector noted that residents and staff would share all facilities and take meals together, and that it was a group home and not a care home, and that it would not have an institutional character. On that basis the Inspector concluded that the use would fall squarely within C3 (Croydon 8/1/03).
22. Nevertheless, although, as noted above, there is some authority to the effect that this arrangement could lie within Class C3, this was a question that was considered most extensively in the case of North Devon District Council v. Secretary of State [2003], and very helpfully the case also considered what would apply if it did lie outside of this use class.

23. The case considered, in the first instance, whether a dwellinghouse used as a residential home for two children with care provided by two non-resident carers fell within class C2 or class C3. Collins, J  in the North Devon case disagreed with the earlier case of Sinclair (which found that the use under these circumstances was C3(b)), and found that the use would be class C2. 
24. This was essentially because any carers in the property would not always be the same people, because they change according to a rota, so this would not be up to six people living together as a single household, and the use would fall outside C3, and in fact be within C2.

25. Application of Case Law and Appeals to this Application - It is submitted that the effect of the North Devon case is to confirm a two-stage test as follows:

a. does the use lie within C3?

b. in any event is there a material change of use involved?

26. As noted above the use in this case most likely lies outside C3, and probably within C2, because of the way in which the residents interact, including with the staff, to the extent that they may not be regarded as living together as a single household. However, that is not the end of the analysis.
27. In the North Devon case Collins J specifically found that it was lawful for the Inspector in the planning appeal underlying that case to consider whether the proposed use was materially different from the existing use. This has been applied in subsequent appeal cases including, for instance, the following : (DCS Crewe and Nantwich 24/04/2006). 
28. In this case the appellant proposed to use the property to house 4 children between the ages of 11 and 17 years who would be cared for by a minimum of two carers who would operate on an 8 hour rota system. As set out by DCS, the Inspector concluded that:

"Although the carers when visiting the site would increase the number of comings and goings, this would not disturb local residents or affect the character of the area. Additionally although local residents were fearful about the children committing antisocial acts or increasing crime levels, he decided that it was not inherent in the character of a children's home that the proposed use of the property would have an adverse impact upon the local community and welfare services. Consequently this was not a factor which would affect its character, he ruled. Although the building would be fitted with an office and fire alarm, this was not uncommon in many dwellinghouses around the country he decided and would not materially alter its basis (sic) character as a dwellinghouse. Consequently a LDC was justified."

29. In a similar vein DCS also reports the following case:

“A similar line of reasoning was taken in Wolverhampton 15/09/2006 DCS No 100-044-775

 HYPERLINK "https://www.dcp-online.co.uk/DCP/Content/3a8dd988-159a-2022-96e9-5980424d1fac?highlight=childrens%20home,,&type=DcpSection&keyword=childrens%20home,,&searchin=0,1,2" . In this case the use of a detached dwelling for accommodating children with emotional and behavioural difficulties was judged by an Inspector not to be materially different from its lawful residential use and accordingly he issued a LDC confirming his conclusion. The appellants explained that the three bedroomed dwelling would be occupied by children aged between ten and sixteen. Care would be provided on a 24-hour basis with staff being rotated in shifts of eight hours each, they explained. The children would where appropriate attend schools in the area and would also be visited by therapists from time to time. The inspector decided that the use did not strictly fall within Class3(b) of the Use Classes Order which related to dwellinghouses. This was because the children would require care and could not in the true sense be regarded as living together as a household because the carers would not live within them, being rotated every eight hours on a shift system. However that was not the end of the matter he opined, because it was also necessary to assess whether in planning terms the scheme would trigger a material change in the use of the premises. On this latter point he noted that the children would occupy the premises for between six months and two years. The day-to-day activity associated with the use would be similar to that of a dwellinghouse, he decided, with people coming and going as children were taken to school and returned in the afternoon. The maximum number of cars at any one time associated with employees would be three and this would not be materially different from its use as a dwelling in a suburban location, he determined, and issued a LDC.” (our emphasis)
Particular Characteristics of the Site and Proposal of Relevance

30. It is not proposed to carry out any external alterations, or internal physical works. Essentially, this large detached property will continue to function in very much the same way as it does as a dwellinghouse.

31. In considering whether the proposed change of use would be material, the most powerful factors are those where the proposed land use has direct land-use effects. It is, however, difficult, on the facts of the case, to see how the proposed use would have any significant effect on the surrounding properties and land uses. It is consequently also difficult to see how there would be any material change of use involved in moving from the existing to the proposed use.
32. Accompanying this Statement is a Supplementary Statement answering questions that have been raised by Planning Authorities in the past.  Those questions and answers show that the use proposed is very similar to a dwellinghouse.

Parking and Vehicle Movements 
33. There is on site parking (at least 3 spaces). As set out above, this property is for the accommodation of 3 children, and there would be 3 care staff (and a Manager and Deputy Manager during normal working hours) on site at any one time. Two of the care staff  work 24 hours on shift, and the third 12 hours. Shift changes are predominantly at around 8 AM every 24 hours.
34. It should also be noted that staff members do not necessarily come and go for their shifts in cars, as they may employ other means of transport (public transport, car sharing, bicycles etc). Experience indicates that up to half of staff employ alternative means of transport rather than cars.

35. It should also be remembered that this property is a substantial 5 bedroomed, dwellinghouse set on a reasonably large plot, and in consequence it would, in its dwellinghouse form, have on balance a larger number of vehicular movements than a smaller dwellinghouse would.

36. It is therefore submitted that, if the current application is subjected to the second test, that on the facts of the case, the conclusion must be reached that there is no material change of use involved. The second stage test would therefore be passed, there would be no requirement for planning permission for the development involved, and the Certificate should be granted.
Summary and Conclusions
37. The application is made in respect of a dwellinghouse lying within Use Class C3. It is proposed to use the property as a home for 3 young people in receipt of care with carers as required, but no more than two carers resident overnight. Carers would be rotated in accordance with a rota. Additional care would largely be provided as and when necessary, if at all, on a non-residential basis.
38. The proposed use is potentially capable of lying within use class C3(b) (in which case it does not require a specific planning consent due to the operation of the Act and the Use Classes Order), but is more likely to lie within use class C2. If it does lie within use class C2, then there is in any event no material land use difference between the existing C3 use and the use as proposed. Accordingly, whether or not the proposed use lies within C3, or within C2, there is no requirement for planning permission to move from the existing to the proposed use described in this application. Accordingly a Certificate is requested for: 

“Use of a dwellinghouse (use class C3) as a home for up to 3 young people (no older than 18 years of age) with care provided 24 hours a day by up to 3 no. care staff, a manager and a deputy manager during the day, and 2 staff overnight.(use classC2)”
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