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THIS AGREEMENT is made the | Cj—bL ﬁ \Marr/);t 2020

BETWEEN

(1) the Council BARNSLEY METROPOLITAN BOROUGH COUNCIL
of the Town Hall, Church Street, Barnsley, S70 2TA

(2) the First Owner HARWORTH ESTATES (AGRICULTURAL LAND)
LIMITED (Company number 2835767) whose registered
office is at Advantage Way, Poplar Way, Catcliffe,
Rotherham, S60 5TR

(3) the Second Owner EOS INC. LIMITED (Company number 04006353) whose

registered office is at Advantage House, Poplar Way,
Catcliffe, Rotherham, S60 5TR

BACKGROUND

(A)

(B)

(€

(D)

(E)

(F)

By virtue of the Act the Council is the local planning authority for the purposes of this
Agreement for the area in which the Site is situated and is the local planning authority by
whom the planning obligations hereby created are enforceable.

The First Owner is the registered proprietor of that part of the Site shown shaded green on
Plan 1 registered with absolute title at the Land Registry under title numbers SYK378532,
SYK539519, SYK423556 and SYK522871.

The Second Owner is the registered proprietor of that part of the Site shown shaded pink on
Plan 1 registered with absolute title at the Land Registry under title numbers SYK522833,
SYK540835 and SYK603113.

The First Owner has submitted the Application to the Council.

The Council would not grant Planning Permission for the Development unless the covenants
contained herein were entered in to by the Owners.

The Owners have agreed to enter in to this Agreement to create planning obligations in
respect of each of their interests in the Site in favour of the Council pursuant to section 106
of the Act and to be bound by and observe and perform the covenants, agreements,

conditions and stipulations contained in this Agreement.

DEFINITIONS
1.1. In this agreement the following words and phrases have the meanings shown

opposite in addition to the definitions given in the description of the parties and the

Background



the Act

Replacement Receptor Sites

Barrow Colliery

Biodiversity Impact Assessment

Biodiversity Impact Assessment

Report

Biodiversity Loss

Biodiversity Offsetting Scheme

means the Town and Country Planning Act
1990 (as amended)

means the areas of land at Barrow Colliery
and to the west of Shortwood Villas shown

coloured orange, pink and green on Plan 2

means the area of land shown edged in blue
on Plan 2

means an assessment {o be undertaken for
each Phase and to be based on the Indicative
Biodiversity Impact Assessment Report using
the DEFRA metric ‘beta test’ version 2.0 (or
such other metric as may be agreed in writing
with the Council) to calculate the biodiversity
impact of the scheme measured in Biodiversity
Units.

means a report to be produced for each Phase
detailing the outcome of the Biodiversity
Impact Assessment for that Phase

means a negative Biodiversity Unit score.

means a scheme to be submitted for each
Phase in accordance with paragraph 1.1 of the
Fourth Schedule detailing how that Phase will
provide a minimum 10% net gain in
Biodiversity Units for habitats based on the
Biodiversity Impact Score in the Biodiversity
Impact Assessment for that Phase and may
provide for biodiversity enhancements to be
provided off-site when mitigation for losses
within the Phase and/ or biodiversity
enhancements to be provided within that
Phase are insufficient to achieve the

biodiversity commitment for that Phase.



Biodiversity Unit

Building

Commencement of Development

Development

Framework Travel Plan

HS56

means the product of the size of an area, and
the distinctiveness and condition of the habitat
it comprises to provide a measure of ecological

value

means any building exceeding 200 square
metres that is constructed pursuant to the

Planning Permission

carrying out of material operation as defined in
section 56(4) of the Act save that for the
purposes of this Agreement the term is not to
include operations in connection with site
clearance, demolition, archaeological
investigation, for the purposes of assessing
contamination, remedial action in respect of
any contamination, or of assessing the need
for any diversion and laying of services and the
erection of means of enclosure for the
purposes of site security and / or the display of
advertisements and the expression
“‘Commence” and “Commencement of

development” is to be construed accordingly.

means development of the Site pursuant to the

Planning Permission

means the framework travel plan prepared by

Mosodi dated June 2020 which was submitted
in connection with the Planning Application
and approved by the Council a copy of which

is annexed at Annex 1

means the land that is an allocated housing
site known as HS56 shown for identification
purposes shaded turquoise on Plan 3



HS64

HS66

Indicative Biodiversity Impact

Assessment Report

Link Road

Occupation and Occupied

QOutline Scheme

Owners

Parcel 2

Phase

Plan 1

means the land that is an allocated housing

site known as HS64 shown for identification

purposes shaded red on Plan 3

means the land that is an allocated housing
site known as HS66 shown for identification

purposes shaded yellow on Plan 3

means the Biodiversity Impact Assessment
Report dated May 2020 (Rev B) and prepared
by FPCR

means the link road to be provided in Parcel 2
shown shaded grey and edged with a broken

purple line on Plan 5

occupation for the purposes permitted by the
Planning Permission but not including
occupation by personnel engaged in
construction, fitting out or decoration or
occupation for marketing or display or

occupation in relation to security operations
means that part of the Development that is
permitted in outline only pursuant to the

Planning Permission

means together the First Owner and the
Second Owner

means the land shown edged red on Plan 4
means each phase of the Outline Scheme that
is approved as part of any Reserved Matters

Approval

the plan attached to this Agreement at the First



Plan 2

Plan 3

Plan 4

Plan 5

Planning Application

Planning Permission

Reserved Matters Approval

Site

the plan attached to this Agreement at the First

Schedule and marked Plan 2

the plan attached to this Agreement at the First

Schedule and marked Plan 3

the plan attached to this Agreement at the First
Schedule and marked Plan 4

the plan attached to this Agreement at the First
Schedule carrying reference 4652-2-JPG-SW-
00-DR-D-1600-S2-P13

hybrid planning application for a development
up to 102,193sgm of employment uses (use
classes B1/B2 and B8) and associated works
including provision of internal access roads,
drainage and landscaping comprising:

a) Outline with all matters reserved apart from
means of access; and

b) full application for associated earthworks
and creation of access points including new
roundabout to access Local Plan allocation site
ES15

validated by the Council on 6 February 2020
and carrying reference number 2019/1573

means the planning permission to be issued
pursuant to the Planning Application a draft of

which is annexed at the Second Schedule

means the approval of details in relation to
appearance, landscaping, layout and scale in

respect of each Phase of the Development

means the land against which this Agreement

may be enforced shown edged red on Plan 1



Site Wide Travel Plan means the travel plan co-ordinator to be
Co-ordinator appointed by the Owners in accordance with
the terms of the Framework Travel Plan to co-
ordinate the implementation of the actions in

the Framework Travel Plan across the Site

Tenant Travel Plan Co-ordinator  means a travel plan co-ordinator appointed for
each Building comprised in the Development in

accordance with the Framework Travel Plan

Tenant Travel Plan means a travel plan to be produced for each
Building comprised in the Development in

accordance with the Framework Travel Plan

Working Days means any day other than a Saturday and a
Sunday and Bank or Public holiday.

CONSTRUCTION

2.1.

2.2.

2.3.

2.4.

2.5.

2.6.

Where in this Agreement reference is made to any clause, paragraph or schedule or
recital such reference (unless the context otherwise requires) is a reference to a
clause, paragraph or schedule or recital in this Agreement.

Words importing the singular meaning where the context so admits include the
plural meaning and vice versa.

Words of the masculine gender include the feminine and neuter genders and words
denoting actual persons include companies, corporations and firms and all such
words shall be construed interchangeable in that manner.

Wherever there is more than one person named as a party and where more than
one party undertakes an obligation all their obligations can be enforced against all of
them jointly and severally unless there is an express provision otherwise.

Any reference to an Act of Parliament shall include any modification, extension or
re-enactment of that Act for the time being in force and shall include all instruments,
orders, plans regulations, permissions and directions for the time being made,
issued or given under that Act or deriving validity from it.

References to any party to this Agreement shall include the successors in title to
that party and to any person deriving title through or under that party and in the case

of the Council the successors to its statutory functions.
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2.7. The headings and contents list are for reference only and shall not affect

construction.

3. STATUTORY PROVISIONS
3.1. This Agreement is a planning obligation made in pursuant of section 106 of the Act

and to the extent that the covenants in this Agreement are not made under section
106 of the Act they are made under section 111 of the Local Government Act 1972
and Section 1 of the Local Government Act 2000.

3.2 The covenants, restrictions and requirements imposed upon the Owners under this

Agreement create planning obligations pursuant o Section 106 of the Act and are

enforceable by the Council as local planning authority against the Owners.

4. CONDITIONALITY

4.1. This Agreement is conditional on:
(i) the grant of the Planning Permission: and
(i) the Commencement of Development pursuant to the Planning Permission

Save for the provision of clauses 7, 9, 10, 13, 14 and 15 which shall come in to

effect immediately upon completion of this Agreement.

5. THE OWNERS COVENANTS WITH THE COUNCIL
5.1. The Owners hereby covenant with the Council subject to clause 4.1 above to
observe and perform the restrictions and obligations contained in the Third and

Fourth Schedules to this Agreement.

6. THE COUNCIL'S COVENANTS WITH THE OWNERS
6.1. The Council hereby covenants with the Owners:
6.1.1 to issue the Planning Permission within 7 days of the completion of this
Agreement;
6.1.2 to observe and perform any obligations on its part contained in the Third and

E

Fourth Schedules to this Agreement;
6.1.3 to consider and consult on material received from the Owners pursuant to

this Agreement as quickly and efficiently as possible.
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AGREEMENTS AND DECLARATIONS

The parties agree and declare

7.1.

7.2.

7.3.

74.

7.5.

7.6.

7.1.

7.8.

No provisions of this Agreement shall be enforceable under the Contracts (Rights of

Third Parties) Act 1999

This Agreement shall be registrable as a local land charge by the Council

Where the agreement, approval, consent or expression of satisfaction is required by

the Owners from the Council under the terms of this Agreement, such agreement,

approval or consent or expression of satisfaction shall not be unreasonably withheld
or delayed and any such agreement, consent, approval of expression of satisfaction
shall be given on behalf of the Council by the Head of Planning and Building Control

Following the performance and satisfaction of all of the obligations contained in this

Agreement the Council shall forthwith effect the cancellation of all entries made in

the Register of Local Land Charges in respect of this Agreement

Insofar as any clause or clauses of this Agreement are found (for whatever reason)

to be invalid illegal or unenforceable then such invalidity illegality or unenforceability

shall not affect the validity or enforceability of the remaining provisions of this

Agreement

This Agreement shall cease to have effect (insofar only as it has not already been

complied with) if the Planning Permission shall be quashed, revoked or otherwise

withdrawn or (without the consent of the Owners) it is modified by any statutory
procedure (other than a modification under section 73 or 96A of the Act) or expires
prior to the Commencement of Development

If pursuant to clause 7.5 this Agreement shall terminate and cease to have effect the

Council shall upon request remove any entry relating to this Agreement from the

Register of Local Land Charges

No person shall be liable for any breach of any of the planning obligations or other

provisions of this Agreement after it shall have parted with its interest in the Site or

the part in respect of which such breach occurs but without prejudice to liability for

any subsisting breach arising prior to parting with such interest and the retention of a

right of way or easement of the Site shall not constitute an interest for the purposes

of this clause

This Agreement shall not be enforceable against:

7.8.1  anyone whose only interest in the Site or any part of it is in the nature of the
benefit of an easement or covenant or as the owner of the sub soil of any
highway within the Site;

7.8.2  any person whose only interest in the Site or any part of it is an estate or

interest in any subterranean stratum of mineral or other matter;



7.9.

7.10.

7.11.

7.12.

7.13.

7.8.3  any statutory undertaker acquiring any part of the Development or the Site
to be held for public purposes, any owner of any electricity sub-station
and/or gas governor site and/or pumping station to other supply installation
nor those deriving title from them

Any mortgagee or chargee for the time being shall not be personally liable for any

breach of the obligations in this deed unless committed or continuing at a time when

the mortgagee or chargee is in possession of all or any part of the Property

Any obligation that is expressed to apply in respect of any Phase of the

Development shall only be enforceable against that Phase and the owner of that

Phase (SAVE THAT if any owner owns multiple Phases then any enforcement

action may be taken against other Phases that are in the ownership of the same

owner) and not against any other Phases of the Development or the different
owner(s) thereof

Nothing in this Agreement shall prohibit or limit the right to develop any part of the

Site in accordance with a planning permission (other than the Planning Permission)

granted (whether or not on appeal) after the date of this Agreement nor shall any

payment be due to the Council pursuant to this Agreement as a result of any
development carried out pursuant to such later planning permission

Nothing contained or implied in this Agreement shall prejudice or affect the rights

discretions powers duties and obligations of the Council under all statutes by-laws

statutory instruments orders and regulations in the exercise of its functions as a

local authority

In the event that:

7.13.1 the Council shall at any time hereafter grant a planning permission
pursuant to an application made under section 73 or 73A of the Act (or any
re-enactment thereof) in respect of the conditions in the Planning
Permission; and

7.13.2 the Council and the Owners shall agree such in writing by exchange of
correspondence

references in this Agreement to the Planning Application and the Planning

Permission shall be deemed to include any such subsequent planning applications

and planning permissions granted as aforesaid and this Agreement shall henceforth

take effect and be read and construed accordingly

8. WAIVER

8.1.

No waiver (whether expressed or implied) by the Council or the Owners of any
breach or default in performing or observing any of the covenants terms or

conditions of this Agreement shall constitute a continuing waiver and no such waiver

10



9.

10.

11.

shall prevent the Council or the Owners from enforcing any of the relevant terms or

conditions or for acting upon any subsequent breach or default.

CHANGE IN OWNERSHIP

9.1.

The Owners agree with the Council to give the Council immediate written notice of
any change in ownership of any of their interests in the Site occurring before all the
obligations under this Agreement have been discharged such notice to give details
of the transferee’s full name and registered office (if a company or usual address if
not) together with the area of the Site or unit of occupation purchased by reference

to a plan.

COUNCIL COSTS

10.1.

The First Owner agrees to pay the Council on execution of this Agreement the
Council’s reasonable costs and disbursements of an incidental to the preparation

and execution of this Agreement in the sum of £1,000 (one thousand pounds).

DISPUTE RESOLUTION

11.1.

11.2.

In the event of any dispute or difference arising between any of. the parties to this
Agreement in respect of any matter contained in this Agreement such dispute or
difference shall be referred to an independent and suitable person holding
appropriate professional qualifications to be appointed (in the absence of an
agreement) by or on behalf of the president for the time being of the professional
body chiefly relevant in England with such matters as may be in dispute and such
person shall act as an expert whose decision shall be final and binding on the
parties in the absence of manifest error and any costs shall be payable by the
parties to the dispute in such proportion as the expert shall determine and failing
such determination shall be borne by the parties in equal shares.

In the absence of agreement as to the appointment or suitability of the person to be
appointed pursuant to Clause 11.1 or as to the appropriateness of the professional
body then such question may be referred by either part to the president for the time
being of the Law Society for him to appoint a solicitor to determine the dispute such
solicitor acting as an expert and his decision shall be final and binding on all parties
in the absence of manifest error and his costs shall be payable by the parties to the
dispute in such proportion as he shall determine and failing such determination shall
be borne by the parties in equal shares.

Any expert howsoever appointed shall be subject to the express requirement that a

decision was reached and communicated to the relevant parties within the minimum

11



practicable timescale allowing for the nature and complexity of the dispute and in
any event not more than twenty-eight Working Days after the conclusion of any
hearing that takes place or twenty-eight Working Days after he has received any file
or written representation.

11.4.  The expert shall be required to give notice to each of the said parties requiring them
to submit to him within ten Working Days of notification of his appointment written
submissions and supporting material and the other party will be entitled to make a

counter written submission within a further ten Working Days.

12. NOTICE

12.1. Any notice required to be given under this Agreement shall be in writing and shall be
delivered personally, or sent by pre-paid first class post or recorded delivery or by
commercial courier, to any person required to receive the notice at its address as
set out below:
12.1.1  Council: C/O Head of Planning and Building Control, at Barnsley
Metropolitan Borough Council, Westgate Plaza One, PO Box 600, Barnsley, S70
9EZ,
12.1.2  First Owner: Advantage Way, Poplar Way, Catcliffe, Rotherham, S60 5TR
or as otherwise specified by the relevant person by notice in writing to each other
person;
12.1.3 Second Owner: Advantage Way, Poplar Way, Catcliffe, Rotherham, S60
5TR
or as otherwise specified by the relevant person by notice in writing to each other
person.

12.2 Any notice shall be deemed to have been duly received:
12.2.1 if delivered personally, when left at the address and for the contact referred
to in this clause;
12.2.2 if sent by pre paid first class post or recorded delivery, at 9.00am on the
second working day after posting; or
12.2.3 if delivered by commercial courier, on the date and at the time that the

courier’s delivery receipt is signed

13. JURISDICTION
13.1.  This Agreement is governed by and interpreted in accordance with the law of
England and the parties submit to the jurisdiction of the courts of England.

12




14. DELIVERY
14.1. The provision of this Agreement (other than this clause which shall be of immediate

effect) shall be no effect until this Agreement has been dated.

15. EXECUTION
151 This Agreement may be executed in separate counterparts and such

counterparts when executed and delivered shall be an original.

EXECUTION AND DELIVERY

This document is executed as a deed and is delivered on the date stated at the beginning of this
deed

13



FIRST SCHEDULE

Plans
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SECOND SCHEDULE

Draft Planning Permission
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THIRD SCHEDULE

TRAVEL PLAN AND FUTURE ACCESSES

1. The Owners covenant with the Council as follows:

1.1
1.2

1.3

1.4

1.5

to comply with the requirements of the Framework Trave! Plan.

unless otherwise agreed in writing with the Council the Owners shall not Occupy or

allow the Occupation of any Building until the Site Wide Travel Plan Co-ordinator has

been appointed in accordance with the Framework Travel Plan and his/her contact
details have been provided to the Council and other parties identified in the Framework

Travel Plan. Thereafter the Owners shall procure that the Site Wide Travel Plan Co-

ordinator shall remain in post for the period of 3 years from the first Occupation of any

Building constructed pursuant to the Planning Permission.

unless otherwise agreed in writing with the Council the Owners shall not Occupy or

allow the Occupation of a Building until the Tenant Travel Plan for that Building has

been approved in writing by the Council.

unless otherwise agreed in writing with the Council the Owners shall not Occupy or

allow the Occupation of each Building until a Tenant Travel Plan Co-ordinator has been

appointed for that Building and his/her contact details have been provided to the

Council and other parties identified in the Framework Travel Plan.

The Owners shall use reasonable endeavours to ensure that the relevant tenant

implements, monitors and reviews the Tenant Travel Plan for each Building including:

1.5.1 prior to Occupation of each Building to provide details of the Tenant Travel Plan
and the details of the Tenant Travel Plan Co-ordinator for that Building to the
occupiers of that Building;

1.5.2 to monitor and review the operation and effectiveness of the Tenant Travel Plan
for each Building and following each review to update and/or amend the Tenant
Travel Plan as appropriate to reflect the findings and outcomes of the review: and

1.5.3 to submit such update and/or amended Tenant Travel Plan to the Council for
written approval and following the receipt of such written approval to thereafter
implement the approved amended/updated Tenant Travel Plan in respect of each

Building.

2. Unless otherwise agreed in writing with the Council the Owners covenant with the Council SO

as to bind the land comprised in Parce] 2:

2.1

to construct the Link Road within the Development in accordance with the Planning

Permission ensuring that no ransom strips are created over that part of Parcel 2 shown

16



2.2

2.3

shaded purple on Plan 4 which might prejudice links into the Link Road from HS58,
HS64 and/or HS66;

permit connections to be made to the Link Road over that part of Parcel 2 shown
shaded purple on Plan 4 by any similar road which may at any time in the future be
provided on HS56, HS64 and/or HS66; and

that if any third party requires any rights over that part of Parcel 2 shown shaded purple
on Plan 4 or needs to acquire the freehold interest in any part of the land shown
shaded purple on Plan 4 from the Owner of Parcel 2 in order to obtain access to HS56,
HS64 and/or HS66 from the Link Road then the Owner shall grant such access or

transfer the freehold interest in such land (as appropriate) for £1.
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1.

FOURTH SCHEDULE
BIODIVERSITY OFF- SETTING MEASURES

The Owners covenant with the Council:

1.1 that unless otherwise approved in writing by the Council the Commencement of
Development on each Phase shall not take place until a Biodiversity Impact
Assessment Report for that Phase and a Biodiversity Offsetting Scheme to provide a
minimum 10% net gain in Biodiversity Units for habitats based on the Biodiversity
Impact Score in the Biodiversity Impact Assessment for that Phase has been submitted
to and approved in writing by the Council (“the Approved Biodiversity Offsetting
Scheme”).

1.2 that the Biodiversity Offsetting Scheme for each Phase shall include: -

1.2.1 the identity of an appropriate receptor site or sites upon which any biodiversity
enhancements will be provided;

1.2.2 include a management plan for the provision and maintenance of such
offsetting measures for not less than 32 years from the date of implementation
of the Approved Biodiversity Offsetting Scheme;

1.2.3 include the provision of contractual terms to secure the delivery of the offsetting
measures.

1.3  toimplement the Approved Biodiversity Offsetting Scheme for each Phase and not to
carry out any changes to the Approved Biodiversity Offsetting Scheme for each
Phase without the written consent of the Council.

For the avoidance of doubt it is hereby agreed by the Owners and the Council that if the

Approved Biodiversity Offsetting Scheme for any Phase identifies that an excess in

Biodiversity Units over the 10% net gain will be provided in connection with the development

of that Phase, whether within that Phase or off site, then any such excess as identified in the

Approved Biodiversity Offsetting Scheme may be taken in to account for the purposes of

calculating the percentage of net gain in Biodiversity Units for habitats on another Phase,

such offsetting to be notified to the Council in writing by the owner of the Phase that will
benefit from any net gain in Biodiversity Units for habitats from another Phase.

It is acknowledged by the Owners and the Council that based on the Indicative Biodiversity

Impact Assessment Report it will not be possible to provide a minimum 10% net gain in

Biodiversity Units across the Site as a whole and as such the Owners covenant to make

available in the first instance the Replacement Receptor Sites as receptor sites for

biodiversity enhancements and in the event that further land is required for biodiversity
enhancements then the Owners will make available such additional land as is required from
the Barrow Colliery PROVIDED THAT the precise amount of the Replacement Receptor

Sites and any amount of the Barrow Colliery (if applicable) that is required to be provided for

biodiversity enhancements shall be identified as part of the Biodiversity Offsetting Scheme
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submitted in respect of any Phase that is seeking to provide biodiversity enhancements on

the Replacement Receptor Sites and the Barrow Colliery (if applicable).

EXECUTED as a DEED (but not
Delivered until dated) by affixing

BARNSLEY METROPOLITAN
BOROUGH COUNCIL

)
)
The Common Seal of )
)
)

!@@C};‘?@v
IN REGISTER

In the presence of: NameCSMv—v\\é\\a-K

Signature.. S 7

Job Title. S2RANA L85 A xxf@.-&»(.\.r Lq_,o&A .

Executed as a deed by Harworth Estates

(Agricultural Land) Limited acting by {a //j/

girecior] [its attorney under a power of

attorney dated 15 November 2018] in the .

presence of a witness: Name: V{’@Nﬂ“f

Witness signature:@W i [(as attorney of Harworth Estates

. (Agricultural Land) Limited)]
Witness name: L/ ALIMONY OLD FreL>

Witness address:
ADVANTRCG E House FopiRgluny

00T HELHAM SNooST E. |
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[ Executed as a deed by EOS INC LIMITED

acting by Jja—dirertsr] [its attorney under a
power of attorney dated 15 November 2018]

in the presence of a witness:

Witness signature: W

Witness name: HARMO NY OePFIELD

Witness address: _
POVANST AYGE. FHOUSE POPIAZ. v

QoTHELZ HRAM Slbo ST2 .

/5

Name: /ey
[(as attorney of EOS INC LIMITED)]
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ANNEX 1 - FRAMEWORK TRAVEL PLAN
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