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DATED					2026

BARNSLEY METROPOLITAN BOROUGH COUNCIL
and
STRATA STERLING BARNSLEY WEST LIMITED
and
FPY NOMINEES 1 LIMITED
FPY NOMINEES 2 LIMITED
and
JOHN EDWARD BUTTERFIELD
ANDREW BUTTERFIELD
ROBERT JAMES BUTTERFIELD
and
JOHN EDWARD BUTTERFIELD
DIANE BUTTERFIELD
and
DAVID WARNER STOCKDALE
AMANDA JAYNE FLETCHER
DAVID JAMES MAYNE


AGREEMENT
Pursuant to Section 106 of the Town and Country Planning Act 1990 in respect of land south of Barugh Green Road and east of Higham Common Road, Barnsley


Planning Application Ref: 2021/1090
[image: SHMA_Logo_Landscape_RGB]
File Ref: PAW 1321565.14

THIS AGREEMENT is made on 	2026
BETWEEN
(1) [bookmark: _Hlk204177117][bookmark: _Hlk204177265]BARNSLEY METROPOLITAN BOROUGH COUNCIL of Barnsley Town Hall Church Street Barnsley S70 9GG ("the Council"); 
(2) STRATA STERLING BARNSLEY WEST LIMITED (Company registration number 10609610) whose registered office is situated at Quay Point, Lakeside, Doncaster, United Kingdom, DN4 5PL (“the First Owners”); 
(3) FPY NOMINEES 1 LIMITED (Company registration number 14394320) whose registered office address is at Denby Hall Barn, Denby Dale, Huddersfield, HD8 8YL and FPY NOMINEES 2 LIMITED (Company registered number 14394554) whose registered office address is at Denby Hall Barn, Denby Dale, Huddersfield, HD8 8YL (“the Second Owners”); 
(4) JOHN EDWARD BUTTERFIELD of Hermit House Farm Hermit Lane Barnsley S75 2RW and ANDREW BUTTERFIELD of The Hollys Hermit House Farm Hermit Lane Barnsley S75 2RW and ROBERT JAMES BUTTERFIELD of 28 Weaver Close Barnsley S75 1PY (“the Third Owners”);
(5) JOHN EDWARD BUTTERFIELD and DIANE BUTTERFIELD of Hermit House Farm Hermit Lane Barnsley S75 2RW (“the Fourth Owners”);
(6) [bookmark: _Hlk204598768]DAVID WARNER STOCKDALE and AMANDA JAYNE FLETCHER and DAVID JAMES MAYNE of Britannic House Regent Street Barnsley S70 2EQ as trustees of THE GOTHARD TRUST (“the Fifth Owners”);
RECITALS
A.	The Council is the local planning authority, the local education authority and the local highway authority for the purposes of the Act for the area in which the Application Land is situated
B.		The First Owners are the freehold owner of the Green Land registered at the Land Registry with freehold title absolute under title numbers SYK709547
C.	The Second Owners are the freehold owner of the Yellow Land registered at the Land Registry with freehold title absolute under title number SYK516294
D.	The Third Owners are the freehold owners of the Purple Land registered at the Land Registry with freehold title absolute under title number and SYK518603
E.	The Fourth Owners are the freehold owner of the Blue Land registered at the Land Registry with freehold title absolute under title number SYK519303 
F.	The Fifth Owners are the freehold owners of the Pink Land registered at the Land Registry with freehold title absolute under title number SYK629464
G.		The First Owner has the benefit of an option agreement over the Yellow Land dated 27 October 2017
H.	The First Owner has the benefit of an option agreement over the Purple Land dated 29 August 2018 
I.	The First Owner has the benefit of an option agreement over the Blue Land dated 29 August 2018 
J.	The First Owner has the benefit of an option agreement over the Pink Land dated 9 February 2018
K.		The Application was submitted to the Council on 9 August 2021 and validated on 21 September 2021
L.	The Council resolved to grant planning permission for the Application on 25 June 2025 subject to completion of this Agreement
M.		The Owners have agreed to enter into this Agreement with the intent that their interests in the Obligation Land shall be subject to the covenants and obligations herein contained and with the intention that the covenants and obligations entered into by it should create planning obligations pursuant to Section 106 of the Act
N.	The Parties are satisfied that the planning obligations secured by this Agreement are necessary to make the Development acceptable in planning terms directly related to the Development and fairly and reasonably related in scale and kind to the Development and thus satisfy the requirements of Regulation 122 of the Community Infrastructure Levy Regulations 2010 (as amended)	
O.	The obligations contained herein are conditional upon the provisions of clause 4.1 of this Agreement
NOW THIS AGREEMENT WITNESSES as follows: -
OPERATIVE PART
1. [bookmark: _Toc97389076][bookmark: _Ref210288832]Definitions
For the purposes of this Agreement the following expressions shall have the following meanings:
	“Act”
	means the Town and Country Planning Act 1990 as amended

	“Affordable Housing”	Comment by Paul Wakefield: Used in clause 8.2
	shall have the meaning given to this term in definitions set out in paragraph 1 of the Sixth Schedule

	“Affordable Housing Unit”	Comment by Paul Wakefield: Used in definition of Open Market Dwelling
	shall have the meaning given to this term in definitions set out in paragraph 1 of the Sixth Schedule

	“Agreement”
	means this deed of agreement

	“Application”
	means the hybrid application for residential development for 1,560 dwellings comprising: a)full planning permission for: earthworks to create development platforms; strategic drainage ponds/dry detention basins and associated drainage infrastructure; construction of a new link road; location of strategic landscaping and ecological areas; demolition of existing buildings; works to Hermit Lane; and erection of Phase 1(a) residential development comprising 216 dwellings, b) outline planning permission for: residential development comprising up to 1,344 dwellings; new primary school; small shops and community facilities; and associated infrastructure works, submitted to the Council and allocated reference number 2021/1090

	“Application Land”
	means the land subject to the Application as shown edged red on Plan 1

	“Blue Land”
	means the land shown coloured blue on Plan 1

	“Commencement of Development”

	means the date on which the Development is begun by the carrying out on the Obligation Land (or where context admits a Phase) pursuant to the Planning Permission of a material operation as specified in section 56(4) of the 1990 Act SAVE THAT for the purposes of this Agreement the term “material operation” shall not include any operations undertaken in connection with or associated with demolition, site clearance, earthworks, cut and fill operations, archaeological investigations, investigations for the purpose of assessing ground conditions, remediation works, environmental investigation, site and soil surveys, diversion and laying of services, erection of a contractor’s work compound, erection of a site office, erection of site access, erection of fencing to the site boundary and/or the temporary display of site notices or advertisements and “Commence Development” shall be construed accordingly

	“Development”
	means the development of the Application Land pursuant to the Planning Permission 

	“Dwellings”
	means any dwelling (including a house, flat or maisonette) to be constructed pursuant to the Planning Permission and “Dwelling” shall be construed accordingly

	“Green Land”
	means the land shown coloured green on Plan 1

	“Index”
	means either:
(a) the BCIS and Building Cost Inflation Service All in Tender Price Index or (during any period where no such index exists) the index which replaces the same or is the nearest equivalent (“BCIS Index”); or
(b) (where it is expressly stated in this Agreement that a sum is to be Index Linked in line with RPI) the Retail Prices Index or (during any period where no such index exists) the index which replaces the same or is the nearest equivalent (“RPI Index”)

	“Index Linked”
	means any financial contributions payable by the Owners pursuant to this Agreement shall be increased by an amount equivalent to the increase in the Index published as at the date of this Agreement and the most recent Index as referenced to either the BCIS Index or the RPI Index as indicated) published prior to the date on which payment falls due 

	“Interest”
	means interest at 4% above the base lending rate of Barclays Bank Plc from time to time

	“Key Plan”
	means the plan with drawing reference 3062-100-P-001 Rev B annexed to this Agreement at the First Schedule

	“New Homes Build Warranty”
	means a new homes build warranty provided by the National House Building Council (NHBC) or an alternative warranty provider;

	“NPPF”
	means National Planning Policy Framework published by The Ministry of Housing Communities and Local Government in December 2024 or any such replacement Framework

	“Obligation Land”
	means the land against which the obligations in this Agreement can be enforced comprising the Green Land the Yellow Land the Purple Land the Blue Land and the Pink Land

	“Occupation” 
	means occupation of the Obligation Land for the purposes permitted by the Planning Permission but for the purposes of this Agreement only not including occupation by personnel engaged in construction fitting out or decoration marketing display or security operations and “Occupy” and “Occupied” shall be construed accordingly   

	“Open Market Dwelling”
	means a dwelling to be erected on the Obligation Land other than an Affordable Housing Unit constructed pursuant to the Planning Permission and “Open Market Dwellings” shall be construed accordingly

	“Outline Residential Phases”
	means Phases R2, R3, R4, R5, R6 and R7 and “Outline Residential Phase” shall be construed accordingly

	“Owners”
	means the First Owners the Second Owners and the Third Owners and the Fourth Owners and the Fifth Owners and “Owner” shall be construed as applying to them each individually as the case may be

	“Parties”
	means one or all or any combination of the parties to this Agreement

	“Phase”
	means a phase of the Development as defined on the Phasing Plan

	“Phase Owner”
	means the owner of a particular Phase 

	“Phasing Plan”
	means the plan entitled Phasing Parcel Plan BWM BBA ZZ XX DR A 1005 S2 P04 attached to this Agreement at the First Schedule or any subsequent variation thereto

	“Pink Land”
	means the land shown coloured pink on Plan 1

	“Plan 1”
	means the plan attached to this Agreement at the First Schedule 

	“Planning Obligation(s)”
	means the covenants contained within clause 5.1 and paragraph 2 of the Second Schedule paragraph 2 of the Third Schedule paragraph 2 of the Fourth Schedule paragraph 2 of the Fifth Schedule and paragraph 2 of the Sixth Schedule 

	“Planning Permission”
	means the planning permission for the Development to be granted by the Council pursuant to the Application

	“Practical Completion”
	means:
(a)  in the case of Dwellings the issue of the New Homes Build Warranty; and 
(b) in the case of any other works required to be undertaken pursuant to this Agreement the proper issue of 1 (one) or more certificate(s) of practical completion of such works carried out pursuant to this Agreement or as the context may allow any part section or phase thereof by an independent architect civil engineer chartered surveyor or other certifying professional (as the case may be) and the term “Practically Complete” shall be construed accordingly

	“Purple Land”
	means the land shown coloured purple on Plan 1

	“Reserved Matters Application”
	means an application for approval of reserved matters pursuant to the Planning Permission in respect of any Phase in which Dwellings are to be constructed

	“Reserved Matters Approval”
	means the relevant approval of a Reserved Matters Application given by the Council

	“Residential Phase Owners”
	means the Phase Owners of the Outline Residential Phase only

	“Residential Phases”
	means Phases R1, R2, R3, R4, R5, R6 and R7 and “Residential Phase” shall be construed accordingly

	“VAT”
	value added tax chargeable under the Value Added Tax Act 1994

	“Working Day”
	means any day excluding Saturday, Sunday or a bank holiday in England and the expression “Working Days” shall be construed accordingly

	“Yellow Land”
	means the land shown coloured yellow on Plan 1


2. [bookmark: _Ref210288835]Construction of this Agreement
Where in this Agreement reference is made to any clause, paragraph or schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph or schedule or recital in this Agreement
In the event of any conflict between the provisions of this Agreement and any document annexed hereto as referred to herein the terms and conditions of this Agreement will prevail
Words importing the singular meaning where the context so admits include the plural meaning and vice versa
Words of the masculine gender include the feminine and neuter genders
Covenants made in this Agreement if made by more than one person are made jointly and severally and are to the intent that they shall bind successors in title to the relevant part of the Obligation Land 
A person includes a natural person corporate or unincorporated body (whether or not having separate legal personality) and reference to a company shall include any company corporation firm or other legal entity 
Any reference to an Act of Parliament shall include any modification, extension, replacement, re-enactment of that Act for the time being in force and shall include all instruments, orders, plans, regulations, permissions and directions for the time being made, issued or given under that Act or deriving validity from it
References to the Council the First Owners the Second Owners the Third Owners the Fourth Owners the Fifth Owners or to any other Party to this Agreement shall include their successors in title and assigns and to any person deriving title through or under or (in respect of the Council) the successors to their respective statutory functions
The headings and contents list are for reference only and shall not affect construction
[bookmark: _Ref210288846][bookmark: _Toc97389077]Any covenant or obligation by any Party not to do any act or thing shall be deemed to include an obligation not to permit or suffer such act or thing to be done
3. [bookmark: _Ref210288856]Legal Basis
The Agreement is made pursuant to Section 106 of the Act and the covenants and obligations in this Agreement are planning obligations for the purposes of Section 106 of the Act so as to bind the Obligation Land and each and every part thereof and are enforceable by the Council as the local planning authority against the Owners their successors in title and assigns 
To the extent that any of the obligations covenants restrictions and requirements contained herein are not planning obligations within the meaning of Section 106 of the Act they are entered into pursuant to Section 111 of the Local Government Act 1972, Section 1 of the Localism Act 2011 and all other enabling powers which may be relevant for the purpose of giving validity hereto or facilitating the enforcement of the obligations hereto
Nothing in this Agreement grants planning permission or any other approval consent or permission required from the Council in the exercise of any other statutory functions
[bookmark: _Ref167364375][bookmark: _Ref167364376]In the event that:
3.1.1 [bookmark: DocXTextRef54]the Council shall at any time hereafter grant a planning permission pursuant to an application made under section 73 or 73A of the Act (or any re-enactment thereof) in respect of the conditions in the Planning Permission; and
1. [bookmark: _Ref167364377]the Council and the Owners shall agree such in writing by exchange of correspondence,
references in this Agreement to the Application and the Planning Permission shall be deemed to include any such subsequent planning applications and planning permissions granted as aforesaid and this Agreement shall henceforth take effect and be read and construed accordingly.
4. [bookmark: _Toc97389078][bookmark: _Ref210288860]Commencement
With the exception of clauses 1, 2, 3, 4, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16 and 17  (which take effect immediately), clause 5.1 in so far as it applies to paragraph 2.3.1 of the Second Schedule paragraph 2.1 of the Third Schedule paragraph 2 of the Fifth Schedule paragraphs 2.2 and 2.3 of the Sixth Schedule and clause 6.1 in so far as it applies to paragraph 3.2 of the Second Schedule and paragraph 3 of the Fifth Schedule only (which take effect prior to the Commencement of Development), this Agreement is conditional upon:
(i) the grant of the Planning Permission; and
(ii) the Commencement of Development
5. [bookmark: _Toc97389079]Covenants by the Owners
[bookmark: _Ref210288940]The Owners covenant with the Council to comply with the obligations contained within paragraph 2 of the Second Schedule paragraph 2 of the Third Schedule paragraph 2 of the Fourth Schedule paragraph 2 of the Fifth Schedule and paragraph 2 of the Sixth Schedule 
6. [bookmark: _Toc97389081]The Council’s Covenants
The Council covenants with the Owners to comply with the obligations contained within paragraph 3 of the Second Schedule paragraph 3 of the Fourth Schedule and paragraph 3 of the Fifth Schedule 
7. [bookmark: _Ref210288867]Miscellaneous
Unless expressly stated no provisions of this Agreement confer any rights in favour of any person under the Contracts (Rights of Third Parties) Act 1999
This Agreement shall be registrable as a local land charge by the Council
7.3	Where the agreement, approval, consent or expression of satisfaction is required by the Parties under the terms of this Agreement such agreement, approval, consent or expression of satisfaction shall not be unreasonably withheld or delayed 
7. Following the performance and satisfaction of all the obligations contained in this Agreement the Council shall on written request from the Owners effect the cancellation of all entries made in the Register of Local Land Charges in respect of this Agreement.
Insofar as any clause or clauses of this Agreement are found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Agreement.
This Agreement shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Owners) it is modified by any statutory procedure or expires prior to the Commencement of Development.
Nothing in this Agreement shall prohibit or limit the right to develop any part of the Obligation Land in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Agreement
Nothing contained or implied in this Agreement shall fetter, prejudice or otherwise affect the rights, discretions, powers, duties and obligations of the Council under all statutes by‑laws statutory instruments orders and regulations in the exercise of their functions as a local authority and such rights discretions powers duties and obligations may be as fully and effectively exercised as if the Council were not a party to this Agreement
8. [bookmark: _Ref210288871]Enforceability and Liability
No person shall be liable for any breach of any of the Planning Obligations or other provisions of this Agreement after it shall have parted with its entire interest in the Obligation Land or that part of the Obligation Land in which the breach occurs but without prejudice to liability for any antecedent or subsisting breach arising prior to parting with such interest
With the exception of the Planning Obligations contained in the Sixth Schedule (Affordable Housing) this Agreement shall not be enforceable against owners occupiers or tenants of Dwellings constructed pursuant to the Planning Permission nor against those deriving title from them 
This Agreement shall not be enforceable against a statutory undertaker who acquires any part of the Obligation Land or any interest in it for the purposes of the supply of electricity gas water drainage heat or telecommunication services is not to be treated as a person deriving title from the Owners for the purposes of Section 106 (3) of the Act
This Agreement shall not be enforceable against any subsequent chargee of the Owners unless and until they become a chargee in possession at which point they shall be liable for any breach of this Agreement caused or subsisting whilst they are a chargee in possession but shall otherwise not be liable under this Agreement but for the avoidance of doubt any successor thereto shall be so liable
Any liability of the Second Owners arising out of this Agreement or matters connected with it shall be limited to the value of the trust fund or estate of the S W Fraser (1992) Settlement in their possession from time to time. 
Any liability of the Fifth Owners arising out of this Agreement or matters connected with it shall be limited to the value of the trust fund or estate of The Gothard Trust in their possession from time to time. 
In the event that there is a breach of the terms of this Agreement in respect of a Phase the Council shall use all reasonable endeavours to enforce the breach of this Agreement against the Phase Owner of the Phase in which the breach occurs prior to enforcing the breach against any other Owner
9. [bookmark: _Toc97389082][bookmark: _Toc97389085][bookmark: _Ref210288740]Waiver
No waiver (whether expressed or implied) by the Council or Owners of any breach or default in performing or observing any of the covenants terms or conditions of this Agreement shall constitute a continuing waiver and no such waiver shall prevent the Council or the Owners from enforcing any of the relevant terms or conditions or for acting upon any subsequent breach or default
10. [bookmark: _Ref210288753]Change in Ownership
The Owners agree to give the Council immediate written notice of any change in ownership of any of their interests in the Obligation Land other than the sale of individual Dwellings occurring before all the obligations under this Agreement has been discharged such notice to give details of the transferee’s full name and registered office (if a company or usual address if not) together with the area of the Obligation Land purchased by reference to a plan
11. [bookmark: _Ref210288761]Notices
Any notice, consent or approval required to be given under this Agreement shall be in writing and shall be delivered personally or sent by pre-paid recorded delivery post
The address for service of any such notice, consent or approval as aforesaid shall be:
(i) in the case of service upon the Council addressed to the Head of Planning and Building Control at Barnsley Metropolitan Borough Council, Westgate Plaza One, PO Box 600, Barnsley, S70 9EZ, quoting the Application reference number 2021/1090 or such other address for service as shall have been previously notified by the Council to the Owners; and
(ii) in the case of the Owners to the addresses contained herein or such other address for service as shall have been previously notified by the Owners to the Council 
A notice, consent or approval required or authorised to be given under this Agreement shall be deemed to be served as follows:
(iii) if personally served at the time of delivery and if posted at the time when it would be received in the ordinary course of business
(iv) to prove such service it shall be sufficient to prove that personal delivery was made or that the envelope containing such notice, consent or approval was properly addressed and delivered into the custody of the postal authority in a pre-paid first class recorded delivery envelope at 9.00am on the second Working Day after posting  
12. [bookmark: _Ref210288774][bookmark: _Toc97389086]Dispute Resolution
[bookmark: _Ref210292081]In the event of any dispute or difference arising between the parties to this Agreement in respect of any matter contained in this Agreement such dispute or difference shall be referred to an independent and suitable person (“the Independent Expert”) holding appropriate professional qualifications to be appointed (in the absence of agreement) by the president (or equivalent person) for the time being of the professional body chiefly relevant in England with such matters as may be in dispute and such person shall act as an expert whose decision shall be final and binding on the parties to the dispute or difference and any costs shall be payable by the parties to the dispute in such proportion as the Independent Expert shall determine and failing such determination shall be borne by the parties to the dispute or difference in equal shares
In the absence of agreement as to the appointment or suitability of the Independent Expert to be appointed pursuant to clause 12.1 or as to the appropriateness of the professional body then such question may be referred by either part to the president for the time being of the Law Society for him to appoint a solicitor of not less than fifteen years post qualification experience to determine the dispute such solicitor acting as an expert and his decision shall be final and binding on all parties in the absence of manifest error and his costs shall be payable by the parties to the dispute in such proportion as he shall determine and failing such determination shall be borne by the parties in equal shares
An Independent Expert howsoever appointed shall be subject to the express requirement that a decision was reached and communicated to the relevant parties within the minimum practicable timescale allowing for the nature and complexity of the dispute and in any event not more than twenty-eight Working Days after the conclusion of any hearing that takes place or twenty-eight Working Days after he has received any file or written representation
The Independent Expert shall be required to give notice to each of the said parties requiring them to submit to him within ten (10) Working Days of notification of his appointment written submissions and supporting material and the other party will be entitled to make a counter written submission within a further ten Working Days
[bookmark: _Hlk210292151]The provisions of this clause shall not affect the ability of the Council to apply for and be granted any of the following: declaratory relief, injunction, specific performance, payment of any sum, damages, any other means of enforcing this Agreement and consequential and interim orders and relief
13. [bookmark: _Toc97389087][bookmark: _Ref210288790]Interest
If any payment due under this Agreement is paid late, Interest will be payable from the date payment is due to the date of payment
14. [bookmark: _Toc97389088][bookmark: _Ref210288792]VAT
All consideration given in accordance with the terms of this Agreement shall be exclusive of any VAT properly payable
15. [bookmark: _Ref210288808]Jurisdiction
This Agreement is governed by and interpreted in accordance with the laws of England
16. [bookmark: _Ref210288814]Delivery
The provisions of this Agreement (other than this clause which shall be of immediate effect) shall be of no effect until this Agreement has been dated
17. [bookmark: _Ref210288817]Costs
The First Owner shall pay to the Council on execution of this Agreement their reasonable legal costs and disbursements incurred in the negotiation, preparation and execution of this Agreement

IN WITNESS WHEREOF the parties hereto have executed this Agreement as a deed on the day and year first before written

THE FIRST SCHEDULE
Plan 1


Phasing Plan


Key Plan

THE SECOND SCHEDULE
Link Road, Bus Stops and Bus Services

1	Definitions
	“Bus Service Contribution”
	means the sum of Nine Hundred and Twelve Thousand Six Hundred Pounds (£912,600.00) Index Linked by reference to the RPI Index to be used by the South Yorkshire Mayoral Combined Authority towards a core daytime bus service

	“Existing Bus Stop Contribution”
	means the sum of Twenty Five Thousand Eight Hundred and Ninety Pounds (£25,890.00) Index Linked by reference to the RPI Index to be used by the South Yorkshire Mayoral Combined Authority towards improving the existing bus stop on Longley Street

	“Highways Agreement”
	means an agreement with the Council under Sections 38 of the Highways Act 1980 (as amended) 

	“Link Road”
	means the link road to be constructed as part of the Development as shown on the Key Plan which shall include (for each New Bus Stop) provision of a suitable base for the shelter, accessible pavement works including raised kerb, and tactile paving, and bus clearway markings and signage.

	“New Bus Stops”
	the four (4) new bus stops to be provided on the Link Road

	“New Bus Stop Contribution”
	means the sum of One Hundred and Three Thousand Five Hundred and Sixty Pounds (£103,560.00) Index Linked by reference to the RPI Index to be used by the South Yorkshire Mayoral Combined Authority towards provision of the New Bus Stops

	“Part 1 Certificate”
	means a part 1 certificate of substantial completion issued by the Council confirming that the works within the part 1 schedule of the relevant Highways Agreement have been completed to a satisfactory standard and are suitable for progressing to the next stage of the adoption process

	“Section 1”
	means the section of the Link Road from the roundabout at Barugh Green Road to the northerly internal roundabout; 

	“Section 1 Highways Agreement”
	means a Highways Agreement providing for the construction of Section 1 and its dedication and adoption as highway

	“Section 2”
	means the section of the Link Road from the northerly internal roundabout to Higham Common Road/Higham Lane;

	“Section 2 Highways Agreement”
	means a Highways Agreement providing for the construction of Section 2 and its dedication and adoption as highway



2.	Owner’s Obligations
The Owners covenant with the Council as follows: 
2.1.	Link Road
2.1.1	Not to Occupy, suffer or permit Occupation of any Dwelling or non-residential unit within Phases R1, R2, R3 or C1 unless and until the Section 1 Highways Agreement has been entered into with the Council.
2.1.2	Not to Occupy, suffer or permit Occupation of any Dwelling or non-residential unit within Phases R1, R2, R3 or C1 unless and until a Part 1 Certificate has been issued in relation to Section 1 pursuant to the Section 1 Highways Agreement
2.1.3	Not to Occupy, suffer or permit Occupation of any Dwelling within Phases R4, R5, or R6 unless and until the Section 2 Highways Agreement has been entered into with the Council. 
2.1.4	Not to Occupy, suffer or permit Occupation of any Dwelling within Phases R4, R5, or R6 unless and until a Part 1 Certificate has been issued in relation to Section 2 pursuant to the Section 2 Highways Agreement
2.2	Bus Service Contribution
2.2.1	To pay the Bus Service Contribution to the Council as follows:
(a)	£182,520.00 (One Hundred and Eighty Two Thousand Five Hundred and Twenty Pounds) prior to the first Occupation of the 237th (two hundred and thirty seventh) Dwelling and not to Occupy more than 236 (two hundred and thirty six) Dwellings until this payment is made;
(b)	a further £182,520.00 (One Hundred and Eighty Two Thousand Five Hundred and Twenty Pounds) upon the first anniversary of the Occupation of the 237th (two hundred and thirty seventh) Dwelling;
(c)	a further £182,520.00 (One Hundred and Eighty Two Thousand Five Hundred and Twenty Pounds) upon the second anniversary of the Occupation of the 237th (two hundred and thirty seventh) Dwelling;
(d)	a further £182,520.00 (One Hundred and Eighty Two Thousand Five Hundred and Twenty Pounds) upon the third anniversary of the Occupation of the 237th (two hundred and thirty seventh) Dwelling;
(e)	a further £182,520.00 (One Hundred and Eighty Two Thousand Five Hundred and Twenty Pounds) upon the fourth anniversary of the Occupation of the 237th (two hundred and thirty seventh) Dwelling.
2.3.	Existing Bus Stop Contribution
2.3.1.	To pay the Existing Bus Stop Contribution to the Council prior to the Commencement of Development and not to Commence Development until the Existing Bus Stop Contribution is paid
2.4.	New Bus Stop Contribution
2.4.1	To pay the New Bus Stop Contribution to the Council prior to Occupation of the 237th (two hundred and thirty seventh) Dwelling and not to Occupy or permit or suffer Occupation of more than 236 (two hundred and thirty six) Dwellings unless and until the New Bus Stop Contribution is paid
3.	Council’s Covenants
The Council covenants with the Owners as follows: 
3.1	Bus Service Contribution	
3.1.1	To transfer the Bus Service Contribution to the South Yorkshire Mayoral Combined Authority as soon as reasonably practicable after receipt of each instalment of the Bus Service Contribution and a deed from the South Yorkshire Mayoral Combined Authority covenanting to the Owners and the Council that it will 
(a)	apply the Bus Service Contribution for the defined purposes and for no other purposes whatsoever; and 
(b)	repay any part of the Bus Service Contribution which is received but not committed or applied for the purposes toward which they have been paid within two (2) years of the receipt of the final instalment of the said contribution to refund directly to the party who paid the said contribution to the Council any unexpended contribution along with any interest accrued
3.1.2	That if the South Yorkshire Mayoral Combined Authority has not provided the deed referred to within paragraph 3.1.1 within a period of two years from the date of payment of the final instalment of the Bus Service Contribution by the Owners, the Council shall refund directly to the Owners the Bus Service Contribution
3.2	Existing Bus Stop Contribution 
3.2.1	To transfer the Existing Bus Stop Contribution to the South Yorkshire Mayoral Combined Authority as soon as reasonably practicable after receipt of the Existing Bus Stop Contribution and a deed from the South Yorkshire Mayoral Combined Authority covenanting to the Owner and the Council that it will 
(a)	apply the Existing Bus Stop Contribution for the defined purposes and for no other purposes whatsoever; and 
(b)	repay any part of the Existing Bus Stop Contribution which is received but not committed or applied for the purposes toward which they have been paid within two (2) years of the receipt of the Existing Bus Stop Contribution to refund directly to the Party who paid the Existing Bus Stop Contribution to the Council any unexpended contribution along with any interest accrued
3.2.2	That if the South Yorkshire Mayoral Combined Authority has not provided the deed referred to within paragraph 3.2.1 within a period of two years from the date of payment of the Existing Bus Stop Contribution by the Owners, the Council shall refund directly to the Owners the Existing Bus Stops Contribution
3.3	New Bus Stop Contribution 
[bookmark: _Hlk216788774]3.3.1	To transfer the New Bus Stop Contribution to the South Yorkshire Mayoral Combined Authority as soon as reasonably practicable after receipt of the New Bus Stop Contribution and a deed from the South Yorkshire Mayoral Combined Authority covenanting to the Owner and the Council that it will 
(a)	apply the New Bus Stop Contribution for the defined purposes and for no other purposes whatsoever; and 
(b)	repay any part of the New Bus Stop Contribution which is received but not committed or applied for the purposes toward which they have been paid within two (2) years of the receipt of the New Bus Stop Contribution to refund directly to the party who paid the New Bus Stop Contribution to the Council any unexpended contribution along with any interest accrued
3.3.2	That if the South Yorkshire Mayoral Combined Authority has not provided the deed referred to within paragraph 3.3.1 within a period of two years from the date of payment of the New Bus Stop Contribution by the Owners, the Council shall refund directly to the Owners the New Bus Stop Contribution



THE THIRD SCHEDULE
Primary School

1	Definitions
	“School”
	means the new primary school to be built as part of the Development on the School Site pursuant to the Planning Permission which shall be a 2 form entry primary school;

	“School Site” 
	means the 1.7ha area of land located within Phase C1 (as shown on the Phasing Plan)

	“School Specification”
	means a specification for the detailed design for the School which shall accord with relevant Department for Education standards 

	“Transfer Terms”
	the terms for the transfer of the School Site from the Owner to the Council or its nominee set out in paragraph 2.4 of this Schedule



2.	Owners’ Obligations	
The Owners covenant with the Council as follows: 
2.1.	School Delivery Agreement
2.1.1.	Prior to Commencement of Development within Phase C1 
(a)	to make a Reserved Matters Application in relation to the School in accordance with the Planning Permission; and
(b)	to submit a draft School Specification to the Council for approval 
2.1.2 	not to Commence Development within Phase C1 unless and until the Reserved Matters Application in relation to the School and the School Specification have been submitted to and the related Reserved Matters Approval given by the Council
2.2	Delivery of the School
[bookmark: _Ref199843431]2.2.1	Prior to the first Occupation of more than 459 (Four Hundred and Fifty Nine) Dwellings or such later trigger as may be agreed in writing between the Owners and the Council: 
2.2.1.1	to Practically Complete the School in accordance with the relevant Reserved Matters Approval and School Specification; and
2.2.1.2	to transfer the School Site to the Council or its nominee following Practical Completion of the School in accordance with the Transfer Terms; 
[bookmark: _cp_change_1776][bookmark: _cp_change_1777][bookmark: _cp_change_1779]2.2.2	not to Occupy or permit or suffer Occupation more than 459 (Four Hundred and Fifty Nine) Dwellings (or such later trigger as may be agreed pursuant to paragraph 2.2.1) until the requirements of Paragraphs 2.2.1.1 and 2.2.1.2 above have been complied with.
2.3 	Transfer Terms
2.3.1	Any transfer of the School Site from the Owner to the Council or their nominee pursuant to paragraph 2.2 shall (unless otherwise agreed) include (but not necessarily be limited to) the following terms:
2.3.1.1	A purchase price of One Pound (£1.00);
2.3.1.2	The School Site will be transferred:
(a)	with vacant possession on completion
(b)	with full title guarantee;
(c)	with access to a public highway;
(d)	subject to a covenant that it will only be used for the purposes of a school and for no other purposes;
(e)	with services (either adopted or to be adopted) and utilities including fresh water, foul and surface water drainage, , electricity and telecommunications with gigabit capable full fibre broadband;
(f) with rights (as necessary) to drain to facilitate the discharge of surface water from the School Site. 
2.3.1.3	Prior to transfer, the Owner shall provide (at nil cost to the Council or their nominee) desktop reports and, if necessary, intrusive land investigation surveys / reports by a competent expert confirming to the Council’s (or its nominee’s) reasonable satisfaction that the School Site is suitable for use as a school and is free of contamination, protected species, ordnance, rubbish (including broken glass), adverse ground and soil conditions (including levels, subsidence, heave and land slip), and archaeological remains.  


THE FOURTH SCHEDULE
Infrastructure Contribution

1	Definitions
	“BNG Monitoring”
	means monitoring biodiversity net gain at the Application Land in compliance with the Planning Permission for a Thirty (30) year period

	“Chestnut Tree Highway Works”
	means undertaking feasibility study work, scheme development and subsequent implementation of improvements to Chestnut Tree roundabout and associated roads

	“Dearne Hall Road Highway Works”
	means undertaking feasibility study work, scheme development and subsequent implementation of highway works on Dearne Hall Road

	“Infrastructure Contribution”
	means the sum of three million seven hundred and fifty two thousand and eighty four pounds (£3,752,084.00) Index Linked by reference to the RPI Index apportioned between the Phases as follows:
(a) Phase R1 - Seven Hundred and Forty Nine Thousand Seven Hundred and Forty Eight Pounds (£749,748.00) Index Linked (‘the Phase R1 Infrastructure Contribution”)
(b) Phase R2 – Five Hundred and Eighty Four Thousand Seven Hundred and Eighty Nine Pounds  (£584,789.00) Index Linked (‘the Phase R2 Infrastructure Contribution”)
(c) Phase R3 – Two Hundred and Eighty Four Thousand Five Hundred and Ninety Two Pounds(£284,592.00) Index Linked (‘the Phase R3 Infrastructure Contribution”)
(d) Phase R4 - Four Hundred and Forty Five Thousand and Ninety Three Pounds (£445,093.00) Index Linked (‘the Phase R4 Infrastructure Contribution”)
(e) Phase R5 – Three Hundred and Twenty Three Thousand Nine Hundred and Seventy Four Pounds (£323,974.00) Index Linked (‘the Phase R5 Infrastructure Contribution”)
(f) Phase R6 – Eight Hundred and Thirty Five Thousand Five Hundred and Seventy Two Pounds (£835,572.00) Index Linked (‘the Phase R6 Infrastructure Contribution”)
(g) Phase R7 – Five Hundred and Twenty Eight Thousand Three Hundred and Sixteen Pounds (£528,316.00) Index Linked (‘the Phase R7 Infrastructure Contribution”)

	“Lapwing Habitat Mitigation”
	means off-site mitigation measures for loss of lapwing habitat

	“Pogmoor Road Highway Works”
	means improvements to the Pogmoor Road / Summer Lane traffic signals and associated network

	“Public Rights of Way Link Improvements”
	means improvements to links to existing off site public rights of way 

	“Secondary Education”
	means the provision of secondary education including increasing the capacity of secondary schools within the locality of the Development

	“Shaw Lane Highway Works”
	means undertaking feasibility study work, scheme development and subsequent implementation of works on the A61/B6428 (Lee Lane / Shaw Lane staggered junction) and surrounding highway network

	“Skylark Habitat Mitigation”
	means off-site mitigation measures for loss of skylark habitat

	“Whinby Road Highway Works”
	means undertaking feasibility study work, scheme development and subsequent implementation of improvements at Whinby Road roundabout and associated highways



2.	Owners’ Obligations
The Owners covenant with the Council as follows: 
2.1	Infrastructure Contribution
2.1.1.	To pay the relevant portion of Infrastructure Contribution for each Residential Phase in the following instalments:
2.1.1.1	Phase R1 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R1 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R1;
(b)	one third (1/3) of the Phase R1 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R1;
(c) 	one third (1/3) of the Phase R1 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R1;
2.1.1.2	Phase R2 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R2 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R2;
(b)	one third (1/3) of the Phase R2 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R2;
(c) 	one third (1/3) of the Phase R2 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R2;
2.1.1.3	Phase R3 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R3 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R3;
(b)	one third (1/3) of the Phase R3 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R3;
(c) 	one third (1/3) of the Phase R3 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R3;
2.1.1.4	Phase R4 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R4 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R4;
(b)	one third (1/3) of the Phase R4 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R4;
(c) 	one third (1/3) of the Phase R4 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R4;
2.1.1.5	Phase R5 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R5 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R5;
(b)	one third (1/3) of the Phase R5 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R5;
(c) 	one third (1/3) of the Phase R5 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R5;
2.1.1.6	Phase R6 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R6 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R6;
(b)	one third (1/3) of the Phase R6 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R6;
(c) 	one third (1/3) of the Phase R6 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R6;
2.1.1.7	Phase R7 Infrastructure Contribution:
(a)	one third (1/3) of the Phase R7 Infrastructure Contribution prior to first Occupation of any Dwellings within Phase R7;
(b)	one third (1/3) of the Phase R7 Infrastructure Contribution prior to Occupation of more than thirty percent (30%) of the Dwellings within Phase R7;
(c) 	one third (1/3) of the Phase R7 Infrastructure Contribution prior to Occupation of more than sixty percent (60%) of the Dwellings within Phase R7
3.	Council’s Covenants
The Council covenants with the Owners as follows: 
3.1	 Infrastructure Contributions
3.1.1.	To use the Infrastructure Contribution towards the following purposes subject to the specified expenditure limit applicable to each purpose:
	Purpose
	Expenditure Limit

	Shaw Lane Highway Works
	£823,592.00 Index Linked by reference to the RPI Index

	Chestnut Tree Highway Works
	£94,875.00 Index Linked by reference to the RPI Index

	Dearne Hall Road Highway Works
	£91,250.00 Index Linked by reference to the RPI Index

	Pogmoor Road Highway Works
	£226,450.00 Index Linked by reference to the RPI Index

	Whinby Road Highway Works
	£500,000.00 Index Linked by reference to the RPI Index

	Secondary Education
	£1,872,000.00 Index Linked by reference to the RPI Index

	BNG Monitoring
	£9,940.00 Index Linked by reference to the RPI Index

	Lapwing Habitat Mitigation
	£56,132.68 Index Linked by reference to the RPI Index

	Skylark Habitat Mitigation
	£3,300.00 Index Linked by reference to the RPI Index

	Public Rights of Way Link Improvements
	£74,544.32 Index Linked by reference to the RPI Index



3.1.2 	Not to use the whole or any part of the Infrastructure Contribution other than towards the purposes specified in the table at paragraph 3.1.1 (above) subject to the specified expenditure limit applicable to each purpose
3.1.3	In the event that all or any of the Phase R1 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.4	In the event that all or any of the Phase R2 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.5	In the event that all or any of the Phase R3 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.6	In the event that all or any of the Phase R4 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.7	In the event that all or any of the Phase R5 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.8	In the event that all or any of the Phase R6 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.9	In the event that all or any of the Phase R7 Infrastructure Contribution is received but not committed or applied for the purposes toward which they have been paid within ten (10) years of the receipt of the final instalment of the said contribution to refund to the party who paid the said contribution any unexpended contribution along with any interest accrued 
3.1.10	Upon written request to furnish the Owners with evidence of the expenditure by the Council of all Infrastructure Contributions paid to the Council pursuant to this Agreement such evidence shall be provided to the Owners in writing

 


THE FIFTH SCHEDULE
Viability Review 

1	Definitions
	
	

	“Affordable Housing Scheme”
	[bookmark: _Hlk219456729]means a scheme detailing the location, size and tenure of the Affordable Housing Units within a particular Phase. The Affordable Housing Scheme shall also include details of how the proposed design and construction of the Affordable Housing Units will ensure that the Affordable Housing Units are materially indistinguishable (in terms of outward design and appearance) from the Open Market Dwellings of similar size within the Development

	“Affordable Housing Target”
	means sixteen percent (16%) of Dwellings in each Outline Residential Phase to be provided as Affordable Housing

	“External Consultant”
	[bookmark: _9kMHG5YVt9IDDMLQH66plv7BtyH45KMCyVQFG7I][bookmark: _9kMHG5YVt9IEFFERH66plv7BtyH45KMCyVQFG7I][bookmark: _9kMPEN6ZWu599BKQVI77qmw]means an appropriately qualified and experienced external consultant appointed by the Council to assess a Viability Review

	“Flowchart”
	means the Flowchart attached at Appendix 4 which shows the process for dealing with the Variance in respect of each Phase

	“Formula”
	means the formula set out in paragraph 2 of the Seventh Schedule 

	“Phase Surplus”
	means the amount (if any) which arises from the Formula calculated at each Viability Appraisal pursuant to this Schedule and the principals set out in paragraph 3.2 of the Seventh Schedule	Comment by Paul Wakefield: I think we need to make clear that this only applies to a positive no - as such I’ve amended the drafting below.

	“Phase Surplus at Planning Permission”
	means the Phase Surplus at Planning Permission as shown in respect of each Phase in Appendix 1

	“Variance”
	means such sum as shall be calculated in respect of each Phase showing the change between the Phase Surplus at Planning Permission and the Phase Surplus as at the date of the Viability Appraisal

	“Viability Appraisal”
	means a viability review in respect of a particular Residential Phase which shall be in the form of the Viability Appraisal Template

	“Viability Appraisal Template”
	means the viability appraisal template attached at the Seventh Schedule or any variation agreed in writing thereto a worked example of which is attached at Appendix 1 a worked example of which is attached at Appendix 1

	“Viability Payment”
	means a financial contribution to be used by the Council towards the Viability Payment Purposes up to a maximum of Four Million Eight Hundred and Sixty Nine Thousand  and Thirty Six Pounds and Two Pence (£4,869,036.02) Index Linked in accordance with the relevant Index referred to in paragraph 3.6 of this Schedule

	“Viability Payment Purposes”
	means the purposes specified in paragraph 3.6 of this Schedule



2.	Owner’s Obligations
The Owners covenant with the Council as follows: 	Comment by Matthew Stimson: The covenant should be given by the Owners because, as at the date of the Agreement, they are the defined party to the Agreement.  
2.1	Alongside the submission of the first Reserved Matters Application in respect of each Outline Residential Phase the relevant Residential Phase Owners shall submit the Viability Appraisal to the Council 
2.2	Where the Council requests further documentation pursuant to paragraphs 3.1 or 3.2 of this Schedule, the relevant Residential Phase Owner shall provide such documentation within 20 (twenty) Working Days of the receipt of the request
2.3	In the event that the Viability Appraisal is agreed by the Council or determined pursuant to paragraph 3.4 of this Schedule and the information contained therein shows that in accordance with the provisions of this Agreement there is a positive Surplus Variance then (subject to paragraph 2.4) the relevant Residential Phase Owners shall prior to Commencement of Development within the relevant Outline Residential Phase submit to the Council for approval:
(a)	evidence to demonstrate how many Affordable Housing Units (up to the Affordable Housing Target) can be provided within the Outline Residential Phase as a consequence of the positive VarianceSurplus; and
(b)	(where the number of Affordable Housing Units is rounded down to the nearest whole number) the amount (if any) of any positive Variance Surplus that would remain after provision of the Affordable Housing Units in accordance with the Affordable Housing Scheme  
2.4	In the event that:
(a)	a positive VarianceSurplus arises but such positiveSurplus Variance is insufficient to provide any Affordable Housing Units; or
(b)	the delivery of the Affordable Housing Units in accordance with the approved Affordable Housing Scheme would result in any positive Variance Surplus remaining;
	the relevant Residential Phase Owners shall pay the whole or such remainder of the positive VarianceSurplus to the Council as a Viability Payment in accordance with paragraph 2.6 (below)
2.5	In the event that Affordable Housing Units are to be provided pursuant to paragraph 2.3, the relevant Residential Phase Owners shall: 
(a)	submit an Affordable Housing Scheme to the Council for approval prior to Commencement of Development within the Outline Residential Phase
(b)	Not Occupy or permit or suffer Occupation of the Affordable Housing Units other than in accordance with the provisions of the Sixth Schedule
2.6	In the event that a Viability Payment is payable pursuant to paragraph 2.4, the relevant Residential Phase Owners shall pay to the Council the Viability Payment prior to the Commencement of Development of the relevant Residential Phase and will not Commence Development of the Residential Phase until the Viability Payment has been paid
2.7	The relevant Residential Phase Owner shall pay to the Council within 20 (twenty) Working Days of receipt of a written request from the Council: 
(a)	the Council's costs reasonably and properly incurred in the assessment of the information submitted pursuant to this paragraph; and 
(b)	the costs of the External Consultant reasonably and properly incurred in assessing the information submitted in support of the Viability Review.    
3	Council’s Covenants
The Council covenants with the Residential Phase Owners as follows: 
3.1	Within 20 (twenty) Working Days of its receipt of any Viability Appraisal the Council shall give written notice to the relevant Residential Phase Owners detailing any further documentation that the Council determines the relevant Residential Phase Owners must provide to the Council before the Viability Appraisal can be accepted for review and assessed by the Council
3.2	Within 30 (thirty) Working Days of its receipt of the further documentation required by it under paragraph 3.1 of this Schedule the Council shall give written notice to the Residential Phase Owners either confirming it accepts the Viability Appraisal or requesting amended or supplementary documentation that the Council determines the Residential Phase Owners must provide to enable it to carry out its review and assessment of the Viability Appraisal and this process may be repeated until the Council and or External Consultant (as applicable) has all the information it reasonably requires to carry out its review and assessment of the Viability Appraisal
3.3. 	Within 30 (thirty) Working Days of its receipt of the Viability Appraisal or of its receipt of the further documentation required by the Council under paragraph 3.1 of this Schedule or of its receipt of the amended or supplemental documentation required by the Council under paragraph 3.2 of this Schedule the Council shall give written notice to the relevant Residential Phase Owners either:-
(a)	Stating that it agrees with the conclusions of the Viability Appraisal or
(b)	Correcting or challenging any of the amounts or conclusions included in the Viability Appraisal and giving details of the disputed amounts or conclusions;
3.4	In the event that the Council shall have served a notice on the relevant Residential Phase Owners pursuant to paragraph 3.2 of this Schedule the relevant Residential Phase Owners and the Council shall use reasonable endeavours to reach agreement in respect of the Viability Appraisal but if the relevant Residential Phase Owners and the Council shall have failed to agree the Viability Appraisal within 30 (thirty) Working Days of the notice served by the Council pursuant to paragraph 3.2 of this Schedule, then the matter in dispute may be referred to for dispute resolution, in accordance with the provisions of clause 12 with the Independent Expert being requested that he/she should as soon as practicable issue a written determination as to the matter in dispute and a written determination of the correct Viability Appraisal, which relevant Residential Phase Owners and the Council agree will be final and binding upon them; 	Comment by Paul Wakefield: Needs to be amended, otherwise the External Consultant will both be advising the Council and also acting as arbiter in the event of a dispute
3.5	In the event that the information contained in the Viability Appraisal (as agreed by the Council or determined pursuant to paragraph 3.4 of this Schedule) shows that there is not a positive Variance Surplus then it is agreed by the Council that the Affordable Housing Units shall not be required for the relevant Residential Phase and no Viability Payment shall be payable in relation to the relevant Residential Phase and that any such negative Variance shall be carried forward as set out in the Flowchart
3.6	Use of Viability Payment
3.6.1	To use any Viability Payment received under this Agreement towards the following purposes (listed in order of priority) subject to the specified expenditure limit applicable to each purpose:
	Purpose
	Expenditure Limit

	Secondary Education
(Contribution towards secondary school provision to make up the 50% shortfall of the sum required to fully mitigate the effects of the Development)
	£1,872,000.00 Index Linked by reference to the RPI Index

	Lapwing Habitat Mitigation
(contribution towards offsite mitigation for loss of Lapwing Habitat)
	£81,567.32 Index Linked by reference to the RPI Index

	Skylark Habitat Mitigation 
(contribution towards offsite mitigation for loss of Skylark Habitat within the Application Land)
	£3,300.00 Index Linked by reference to the RPI Index

	Sustainable Travel
(contribution towards the provision and operation of public transport services and sustainable travel opportunities in Barnsley)
	£1,174,742.00 Index Linked by reference to the RPI Index

	Formal Recreation
(contribution towards offsite formal recreation facilities including sports pitches and open space)
	£1,595,309.70  Index Linked by reference to the RPI Index

	Public Rights of Way
(contribution towards improvements to existing public rights of way in the vicinity of the Application Land)
	£37,125.00 Index Linked by reference to the RPI Index

	Watercourses
(compensation for loss of watercourse units)
	£37,125.00 Index Linked by reference to the RPI Index

	Off-Site Affordable Housing
(contribution towards the provision of off-site Affordable Housing in lieu of on-site provision as part of the Development in the event that any Phase Surplus is insufficient to provide a whole number of Affordable Housing Units)
	The sum to be calculated using the following formula:
S = N x (OMV – (TV + DP)
Where:
S = the total sum that can be applied towards off-site Affordable Housing;
N = the maximum number of Affordable Housing Units that shall be required to be provided off-site in lieu of on-site provision to be calculated using the formula N = MAH – AAH where MAH is the maximum number of Affordable Housing Units required on-site (being 16% of Dwellings) and AAH is the actual number of Affordable Housing Units to be provided on-site;
OMV = the open market value of the equivalent Dwellings to be provided as affordable housing off-site
TV = the transfer value of the Dwelling (being 50% of the OMV)
DP = developers profit (being 18% of the OMV) 



3.6.2	Not to use the whole or any part of any Viability Payment other than towards the purposes specified in the table at paragraph 3.6.1  subject to the specified Expenditure Limit applicable to each purpose
3.6.3	In the event that all or any of any Viability Payment are received but not committed or applied for the purposes toward which they have been paid within five (5) years of the receipt of each Viability Payment received in relation to each relevant Residential Phase to refund to the party who paid the said contribution to the Council any unexpended part of the relevant Viability Payment along with any interest accrued 
3.6.4	Upon written request to furnish the Residential Phase Owners with evidence of the expenditure by the Council of all Viability Payments paid to the Council pursuant to this Agreement such evidence shall be provided to the Residential Phase Owners in writing


THE SIXTH SCHEDULE
Affordable Housing 

1	Definitions
	“2008 Act”
	means the Housing and Regeneration Act 2008

	“Affordable Housing”
	has the meaning given to it in Annex 2 of the NPPF or any successor provisions which may be introduced from time to time including for the avoidance of doubt changes in policy or legislative changes:

	“Affordable Housing Scheme”
	has the meaning ascribed to it in the Fifth Schedule

	“Affordable Housing Units”
	means the Dwellings to be provided as Affordable Housing in accordance with this Schedule the location, number, size and tenure of which shall (for each Residential Phase) be in accordance with an Affordable Housing Scheme submitted to and approved by the Council and which may include:
(a) Social Rented Units;
(b) Affordable Rented Units; 
(c) Shared Ownership Units; and/or
(d) Other affordable ownership models as may be agreed by the Council

	“Affordable Rented Units”
	means Affordable Housing Units that is owned and managed by a Registered Provider and let to a person or household who qualifies for social housing allocation in accordance with the Allocations Scheme and for which the rent shall comply with the Rent Standard and shall not exceed 80% (eighty percent) of gross local market rent (inclusive of service charges) for an equivalent property of that size and location, or the applicable Local Housing Allowance rate for the  Council, whichever is the lower;

	“Allocations Scheme”
	means the Council's published scheme under Part VI of the Housing Act 1996 for determining the priority and order in which Social Rented Units or Affordable Rented Units are allocated to applicants on its housing register, including criteria for eligibility prioritisation and allocation procedures;

	“Council’s Approved List”
	means the following Registered   Providers:
ACIS Group
Anchor Hanover
Auxesia Homes
Berneslai Homes 
Great Places Housing Group 
Guinness Northern Counties Housing Association
Habinteg Housing Association
Home Group 
54° North Homes 
Park Properties Housing Association Ltd
Places for People
Riverside Housing Group
Sanctuary Housing
South Yorkshire Housing Association
Together Housing Association Ltd
Vico Homes
Yorkshire Housing 
or such other Registered Provider(s) that may be nominated by the relevant Residential Phase Owner and approved by the Council from time to time.

	“Homes England”
	means the body known as Homes England established pursuant to Part 1 of the 2008 Act or any successor body performing substantially the same functions;

	“Nominations Agreement”
	means a deed of agreement entered into between the Council and the Registered Provider of the Social Rented Units and/or Affordable Rented Units, setting out arrangements for nominating eligible persons or households to occupy those Dwellings which agreement shall operate in conjunction with the Allocations Scheme and include provisions relating to the proportion of Dwellings to be made available for nomination, the process and timescales for making nominations, and any other relevant terms to ensure that the Dwellings are allocated in accordance with local housing policies;


	“Registered Provider”
	means a private provider of Affordable Housing which is designated in the register maintained by the Regulator pursuant to section 111 of the 2008 Act as
(a) a non-profit organisation under sub-sections 115(1)(a) or 278(2) of the 2008 Act; or
(b) a profit-making organisation under section 115(1)(b) of the 2008 Act 
and which is on the Councils Approved List at the time of the assessment;


	“Regulator”
	means the Regulator of Social Housing established pursuant to section 80A of the 2008 Act, an executive non-departmental public body, responsible for regulating registered providers of social housing, and includes any successor body carrying out substantially the same regulatory functions in respect of registered providers of social housing;

	“Rent Standard”
	means the regulatory framework issued by the Regulator together with associated guidance (as such standard and/or guidance may be amended updated or replaced from time to time), which governs the setting and charging of rents by Registered Providers for the Social Rented Units and Affordable Rented Units;

	“Shared Ownership Lease”
	means a lease that accords with the model form of lease issued from time to time by Homes England under which the person or household in occupation of the Affordable Housing Unit under the lease may purchase an initial equity share in the Shared Ownership Unit of not less than 10% (ten percent) and not more than 75% (seventy five percent), paying rent on the remaining unsold equity, with the option to purchase further equity shares in the Shared Ownership Unit up to 100% (one hundred percent);

	“Shared Ownership Units”
	means an Affordable Housing Unit to be occupied on a Shared Ownership Lease by a person or household who meets the eligibility criteria for shared ownership as set out in current government guidance, and whose income is insufficient to rent or purchase suitable housing available locally on the open market, having regard to local incomes and local house prices, and subject to assessment by a Registered Provider.  

	“Social Rented Unit”
	means an Affordable Housing Unit that is owned and managed by an Registered Provider and let to a person or household who qualifies for social housing allocation in accordance with the Allocations Scheme for which the rent shall comply with the Rent Standard and set in accordance with the formula-based approach outlined in the Rent Standard and is exclusive of service charges;




2.	Owners’ Obligations
The Owners covenant with the Council as follows: 
2.1	Delivery of Affordable Housing Units
2.1.1.	Within each Outline Residential Phase for which an Affordable Housing Scheme has been submitted and approved as a consequence of a Phase Surplus pursuant to the principles of paragraph 3.2 of the Seventh Schedule being shown in a Viability Appraisal submitted and agreed by the Council or their Expert Consultant pursuant to the Fifth Schedule, the Residential Phase Owners shall not Occupy more than fifty percent (50%) of the Open Market Dwellings within the relevant Residential Phase unless and until:
(a)	the Affordable Housing Units to be provided as a consequence of the Phase Surplus within the relevant Residential Phase have been constructed and Practically Completed in accordance with the covenants and obligations in this Schedule and the Council has been provided with a copy of the relevant certificates of Practical Completion; 
[bookmark: _Ref208670809](b)	a freehold interest or a leasehold interest of at least 125 (one hundred and twenty five) years on a full repairing and insuring basis of each of the Affordable Housing Units within the relevant Residential Phase has been transferred or granted to a Registered Provider, free from all encumbrances (other than those which exist at the date of this Agreement and do not materially adversely affect the use, enjoyment or management of the Affordable Housing Units by the Registered Provider) and free from all financial charges for the Affordable Housing Units; and
[bookmark: _Ref208670824](c)	such transfer or grant includes a covenant by the Registered Provider to the Council that they will enter into a Nominations Agreement granting to the Council the exclusive right to nominate suitable households to any Social Rented Units and Affordable Rented Units on first disposition in that Residential Phase in accordance with the Allocations Scheme and the provisions of this Agreement
AND the Owners further covenant that
(d)	they shall provide evidence of the transfer of the freehold or leasehold interest of the Affordable Housing Units referred to in Paragraph 2.1.1 (b) to the  Council within 10 (ten) Working Days of completion of the relevant transfer; and
(e)	no more than 50% ( fifty percent) of the Open Market Dwellings shall be Occupied unless and until the provisions of this Paragraph 2.1.1 have been complied with;
2.1.2 the Affordable Housing Units to be provided as a consequence of the Phase Surplus being shown in a Viability Appraisal submitted and agreed or determined pursuant to the Fifth Schedule and the principles of paragraph 3.2 of the Seventh Schedule shall be delivered and constructed on the relevant Residential Phase in accordance with:
(a) 	the Planning Permission and all applicable Reserved Matters Approvals; and); 
(b)	the approved Affordable Housing Scheme for the relevant Residential Phase
[bookmark: _Hlk100591645]2.1.3	Subject to Paragraph 2.2 (Exclusions):
(a)	the Affordable Housing Units to be provided as a consequence of the Phase Surplus being shown in a Viability Appraisal submitted and agreed or determined pursuant to the Fifth Schedule shall not be Occupied or used for any other purpose other than as Affordable Housing unless otherwise agreed by the Council; 
(b)	where an Affordable Housing Unit to be provided as a consequence of the Phase Surplus being shown in a Viability Appraisal submitted and agreed or determined pursuant to the Fifth Schedule and the principles of paragraph 3.2 of the Seventh Schedule is identified to be provided within a particular Affordable Housing tenure, not to Occupy or use that Affordable Housing Unit otherwise than in accordance with that relevant tenure unless otherwise agreed by the Council in writing;
AND notwithstanding the provisions of Clause 8.2 of this Agreement, this Paragraph 2.1.3 shall apply to all relevant Residential Phase Owners of any Affordable Housing Units provided as a consequence of the Phase Surplus being shown in a Viability Appraisal submitted and agreed or determined pursuant to the Fifth Schedule and the principles of paragraph 3.2 of the Seventh Schedule;
2.1.4 	prior to Occupation of any Affordable Housing Unit to be provided as a consequence of the Phase Surplus being shown in a Viability Appraisal submitted and agreed or determined pursuant to the Fifth Schedule and the principles of paragraph 3.2 of the Seventh Schedule within a Residential Phase: 
(a)	all roads footways and footpaths intended to be adopted as public highways (if any) and sewage and drainage pipes channels and gutters intended to be adopted as public sewerage and drainage serving such Affordable Housing Units within that Residential Phase shall be in place and shall meet all statutory requirements for such public sewerage and drainage including any build over consents or agreements that might be required;
(b)	all private roads footways and footpaths (if any) serving such Affordable Housing Units within that Residential Phase shall be in place; and
(c)	all private sewage and drainage pipes channels and gutters and all mains water gas and electricity pipes and cables serving such Affordable Housing Units within that Residential Phase shall be constructed laid  connected  operational and serviceable.
2.2	Exclusions
[bookmark: _Hlk118789568]2.2.1	The Affordable Housing provisions in this Schedule shall not be binding on nor be enforceable against: 
[bookmark: _Ref208674454](a)	subject to compliance with paragraph 2.3 a chargee who is proposing to exercise its power of sale or otherwise dispose of the relevant Affordable Housing Unit; 
(b)	a tenant of any Affordable Housing Unit who has exercised a statutory right to buy (where applicable) or statutory right to acquire; 
[bookmark: _Ref208674464](c)	a leaseholder who has staircased to acquire 100% (one hundred percent) ownership of the leasehold interest in the Shared Ownership Unit; and
(d)	any successor in title of any persons detailed in Paragraphs 2.2.1 (a) to (c) above or their mortgagee or chargee; 
2.3.	Mortgagee Exclusion Clause
2.3.1	The Affordable Housing provisions in this Agreement shall not be binding on a mortgagee or chargee (or any receiver (including an administrative receiver) appointed by such mortgagee or chargee or any other person appointed under any security documentation to enable such mortgagee or chargee to realise its security or any administrator (howsoever appointed) including a housing administrator (each a Receiver)) of the whole or any part of the Affordable Housing Units or any persons or bodies deriving title through such mortgagee or chargee or Receiver PROVIDED THAT:
(a) 	such mortgagee or chargee or Receiver shall first give written notice to the Council of its intention to dispose of the Affordable Housing Units and shall have used reasonable endeavours over a period of three months from the date of the written notice to complete a disposal of the Affordable Housing Unit for a consideration of not less than the amount due and outstanding under the terms of the relevant security documentation including all accrued principal monies, interest and costs and expense; and
(b) 	if such disposal has not completed within the three month period, the mortgagee, chargee or Receiver shall be entitled to dispose of the Affordable Housing Units free from the Affordable Housing provisions in this Agreement which provisions shall determine absolutely



THE SEVENTH SCHEDULE
Viability Appraisal Template
1	Definitions
	“Actual Disposal”
	means a Disposal that has taken place prior to the Review Date within the Residential Phase being assessed

	“Actual Profit”
	means the sum calculated in accordance with the Formula by subtracting the Total Costs from the Total Receipts

	“Actual Profit Percentage”
	means the Actual Profit expressed as a percentage of the Total Receipts

	
	

	“Agreed Profit Percentage”
	means a developer profit of 18.03% of Total Receipts relating to Open Market Dwellings and 10% of Total Receipts relating to the Affordable Housing Units in each Residential Phase

	“Actual Receipts”
	means the aggregate of all Development Value arising from an Actual Disposal or otherwise received in relation to the relevant Residential Phase prior to the date of the relevant Viability Appraisal 

	“Base Appraisal”
	means the base appraisal attached at Appendix 12

	“Component”
	means each and every constituent part of the Development pertaining to the Outline Residential Phases including (but not limited to) the Dwellings within the Residential Phase being assessed

	“Development Costs”
	means the aggregate of the following:
(a) Benchmark Land Value 
(b) Construction Costs
(c) Abnormal Costs
(d) Contingency 
(e) Professional Fees, 
(f) S106 Costs
(g) Sales and Marketing Fees 
(h) Finance Cost
(i) Unforeseen Abnormal Costs within Phase
(j) Regulatory Related Costs
as further defined in paragraph 5 of this Schedule and where relevant Index Linked by refence to the relevant Index specifically referred to in paragraph 5 of this Schedule

	“Development Value”
	means the aggregate of:
(a) The value of all gross receipts from any Disposal of a Component within the Residential Phase being assessed;
(b) the Market Value of any Component within the Residential Phase being assessed that has been otherwise Disposed of prior to the Residential Phase Viability Assessment; and
(c) all Public Subsidy and any Development related income from any other sources to be assessed by the Council
as further defined in paragraph 4 of this Schedule

	“Disposal”
	means 
(a) the sale of a Component(s) of the Development;
(b) the grant of a lease of a term of less than 999 years of a Component of the Development; or
ALWAYS excluding Fraudulent Transactions and "Dispose", "Disposals" and "Disposed" shall be construed accordingly.


	“Distributed Costs”
	means the aggregate of all Abnormal Costs, S106 Costs and Benchmark Land Value (referred to as ‘Land Value’ in Appendix 32) apportioned within the relevant Residential Phase being assessed as shown in Appendix 32

	“Estimated Costs”
	means the estimated Development Costs (excluding Abnormal Costs S106 Costs and Benchmark Land Value (referred to as ‘Land Value’ in Appendix 32)) remaining to be incurred in relation to the relevant Residential Phase at the Review Date; 

	“Estimated Receipts”
	means the estimated Development Value attributable to Components of the Development within the relevant Residential Phase being assessed that have not been  Disposed of prior to the Review Date

	“Formula”
	means the formula set out in paragraph 2 of this Schedule

	“Fraudulent Transactions”
	means:
(a) a Disposal that is not an arm's length third party bona fide transaction;
(b) a transaction the purpose or effect of which is to artificially reduce the Development Value and/or artificially increase the Development Costs;


	“Phase Surplus”
	has the meaning ascribed to it in Schedule 5 hereto

	“Review Date”
	means the date on which the Viability Appraisal is carried out in accordance with the Fifth Schedule;

	“Surplus”
	has the meaning ascribed to it in Schedule 5 hereto


	“Surplus Percentage Profit”
	means the difference between the Actual Percentage Profit and the Agreed Percentage Profit provided that the amount is a positive figure

	“Total Costs”
	means the aggregate of the Actual Costs and the Estimated Costs in relation to the relevant Phase

	“Total Receipts”
	means the aggregate of the Actual Receipts and the Estimated Receipts in relation to the relevant Phase



2	The Formula:
The Phase Surplus shall be calculated in accordance with the following formula:

AR + ER = TR
DC + EC = TC
TR-TC = AP
(AP/TR)x100 = APP
APP-APL = SPP
SPP x TR = S

Where:

AR = Actual Receipts (if any)
ER = Estimated Receipts 
TR = Total Receipts
DC = Distributed Costs plus Indexation (by reference to the BCIS Index) where relevant
EC = Estimated Costs
TC = Total Costs
AP = Actual Profit
APP = Actual Profit Percentage
APL = Agreed Profit Percentage 
SPP = Surplus Percentage Profit
S = Phase Surplus


3	Submission Timing:
3.1	The development Viability Appraisal Template is to be updated with each Residential Phase to amend the inputs for the relevant Residential Phase being submitted for Reserved Matters Approval.  
The development Viability Appraisal Template is to be updated as appropriate to amend the inputs for the relevant Residential Phase being submitted for Reserved Matters Approval. The intention of the Viability Appraisal is to determine whether that Residential Phase generates a Surplus which should then be utilised within that Residential Phase for the delivery of on site Affordable Housing Units.    3.2	
3.24	Methodology
4.1	The intention of the Viability Appraisal is to determine whether the relevant Residential Phase generates a positive Variance which would then be utilised within the said relevant Residential Phase for the delivery of on-site Affordable Housing Units within the relevant Residential Phase and/or a Viability Payment.  It is intended that this will be a cumulative approach whereby the inputs for any Residential Phase having secured a deliverable Planning Permission will be fixed and each remainder Phase’s Surplus will contribute to any site wide Variance being achieved either through the provision of Affordable Housing and/or a Viability Payment in respect of a Phase in which case the Variance brought forward shall be zero (£0.00) or through a negative Variance being brought forward as shown in the Flowchart.
4.2	The Residential Owners shall use anticipated Disposals and Development Costs to inform the calculation updating the inputs for the relevant Residential Phase which is subject to the Reserved Matters Approval using comparable evidence from the local market and the Development Cost methodologies set out below. 
34.3	The inputs into the formula shall be informed by:-
45	Gross Development Value (“GDV”)
Anticipated net sales value foreseeably achievable from any Open Market Dwellings and/or any Affordable Housing Units proposed in the relevant Residential Phase 
Grant funding amount updated to reflect any additional external grant support the Developer may secure 
65	Development Costs
56.1	Benchmark Land Value (BLV) for the relevant Outline Residential Phase)
56.1.1	The total agreed Benchmark Land Value of £16,100,000 Index Linked by reference to the RPI Index 
56.1.2	An allowance for Stamp Duty Land Tax at the appropriate level and Acquisition Cost/Legal Costs of 1.8% of the Benchmark Land Value will also be made and added to the Development Cost
56.1.3	The level of BLV attributable to each Viability Appraisal shall be as set out in the Distributed Costs (referred to as Land Value) at Appendix 23 plus allowance for Indexation.
56.2	Construction Costs – Standard Build Cost 
The Standard Construction costs have been agreed within the Base Appraisal as £121.70 psft (being £109.54 psf plus Part L and F Building Regulation works (£4,750 per Dwelling) and Plot externals at 7.5% of BCIS) . This figure will be Index Linked by reference to the BCIS Index [(from the date of this Agreement to the date of the Viability Appraisal is undertaken for the relevant Residential Phase).	Comment by Matthew Stimson: Does this term need to be defined?	Comment by Paul Wakefield: I think this is clear from the Base Appraisal, but happy to add a definition if you prefer.
65.3 	Abnormal Costs
The agreed base total excluding Infrastructure Contingency as referred to in Appendix 21) of £115,271,684 by reference to the BCIS Index from the date of this Agreement to the date of the Viability Assessment is undertaken for the relevant Residential Phase)	Comment by Matthew Stimson: Does this term need to be defined?	Comment by Paul Wakefield: As above, I think this is clear from the Base Appraisal, but happy to add one if you prefer.	Comment by Matthew Stimson: Presumably the difference between this figure and the previous higher figure is a result of excluding the Infrastructure Contingency?  Please could you confirm this and the calculation for avoidance of doubt?S	Comment by Paul Wakefield: Abnormal Construction costs shown in Base Appraisal less the Infrastructure contingency
56.4 	Contingency
A Contingency allowance of 3% of Standard Construction costs (as these terms are referred to in Appendix 21) and 4% Infrastructure contingency of Abnormal ½Construction costs (also these terms are referred to in Appendix 21) for each Residential Phase assessment.
56.5	Professional Fees
An allowance of 5.51% applied to the following costs as referred to in Appendix 21:  Plot costs, Part L&F, B Regs uplift, Plot externals and Abnormal Construction (excluding Infrastructure contingency)
56.6	S106 Costs (Planning Obligations/S278 Costs/ Biodiversity Net Gain)
Actual S106 and S278 contribution costs and Biodiversity Net Gain costs relevant to each Residential Phase 
56.7	Sales and Marketing Fees
An allowance of 3% of total projected sales values for the relevant Residential Phase, plus £650 per dwelling legal cost allowance (Index Linked by reference to the BCIS Index from the date of this Agreement to the date of the Viability Assessment is undertaken for the relevant Residential Phase) 
56.8	Finance Cost
Finance costs will be calculated at 4% over the Bank of England base rate per annum and applied to each Viability Appraisal as illustrated in the Viability Appraisal Worked Example at Appendix 1
56.9 	Unforeseen Abnormal Costs – Within Residential Phase 
It is noted that there are further investigations ongoing within the Development and where relevant the Developer can present findings and resulting consequences on a no double count basis to the Council. 
56.10 	Regulatory Related Costs 
	Any tariffs or costs that are introduced through new or updated legislation or statutory provisions during the construction phase of the Development that have a direct additional impact on Development Costs.
67. 	Development Profit / Agreed Profit Percentage
A developer’s profit allowance of 18.03% of the projected Total Receipts for the Open Market Dwellings within the relevant Residential Phase and 10% of the projected Total receipts for the Affordable Housing Units in the relevant Residential Phase.



APPENDIX 1	Comment by Paul Wakefield: To reinsert
VIABILITY APPRAISAL EXAMPLE


APPENDIX 22
BASE APPRAISAL


APPENDIX 33
DISTRIBUTED COSTS


APPENDIX 4
FLOWCHART


The COMMON SEAL of				)
BARNSLEY COUNCIL				)
was hereto affixed in the presence of :		)


Authorised Signatory:


EXECUTED as a DEED by STRATA 	)
STERLING BARNSLEY WEST LIMITED	)
acting by one Director:	) 
in the presence of:	)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	



EXECUTED as a DEED				)
By ________________________, a Director	)
of FPY NOMINEES 1 LIMITED in the		)
presence of: 						)
Witness Signature: ……………………………….
Witness Name: …………………………………...
Witness Address: ………………………………...
……………………………………………………...
………………………………………………………
Witness Occupation: …………………………….

EXECUTED as a DEED				)
By ________________________, a Director	)
of FPY NOMINEES 2 LIMITED in the		)
presence of: 						)
Witness Signature: ……………………………….
Witness Name: …………………………………...
Witness Address: ………………………………...
……………………………………………………...
………………………………………………………
Witness Occupation: …………………………….



SIGNED as a DEED by 				)
JOHN EDWARD BUTTERFIELD			)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	





SIGNED as a DEED by 				)
ANDREW BUTTERFIELD				)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	



SIGNED as a DEED by 				)
ROBERT JAMES BUTTERFIELD		)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	





SIGNED as a DEED by 				)
DIANE BUTTERFIELD				)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	



SIGNED as a DEED by 				)
DAVID WARNER STOCKDALE			)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	





SIGNED as a DEED by 				)
AMANDA JAYNE FLETCHER			)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	



SIGNED as a DEED by 				)
DAVID JAMES MAYNE				)
in the presence of:					)

Witness signature 	

Witness name	

Witness address	

	

Witness occupation	



Calculate Phase Surpls using Formula


Adjustment (if any) from negative Variance arising from any previous Phase


Does outcome result in a positive Variance?


Compare resultant adjusted Phase Suplus to Phase Surplus at Planning Permission


No


Yes


Positive Variance to be used for provision of Affordable Housing/payment of Viability Payment


Negative Variance means no  Affordable Housing nor Viability Payment to Council


Negative Variance carried forward to be considered as part of calculation of Variance in subsequent Phase
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